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The Texas Company's “Amparo Case” 

On September 26 the Supreme Court of Mexico 
handed down a decision in the case in which the Texas 
Oil Company was resisting a construction of the fa- 
mous Article 27 of the new Constitution which would 
operate retroactively on oil properties acquired by 
foreigners before that instrument went into effect. It 
will be recalled that it was on the assumed authority 
of this article that the late President Carranza was 
attempting to proceed with his plans for “nationaliz- 
ing” the oil deposits. The Court, according to expert 
legal opinion in Mexico, has ruled that while the article 
is not without difficulties there is nothing in the letter 
or the spirit of the text which indicates that it was in- 
tended to affect rights acquired before May 1, 1917, 
the date when the new Constitution became effective. 
This seems to pave the way for the settlement of 
most difficult questions that have arisen between Mex- 
ico and the United States. The proceeding is referred 
to in the dispatches as the Texas Company’s “amparo” 
case. In other words, in this suit the writ of “am- 
paro,” for the protection of the private citizen or 
corporation against illegal acts of the authorities, 
about which Justice Benito Flores of the Mexican 
Supreme Court wrote so interestingly in the August 
issue of the JouRNAL, was invoked by the American 
concern. The lower court denied it but the higher 
court reversed its ruling. 





Chief Justice Taft Begins Duties 

The United States Supreme Court reconvened 
Oct. 3 for the full term. It is confronted by a 
eavy docket. At the first session Chief Justice 
it took the judicial oath, supplementing the con- 
titutional oath administered by Attorney General 
1ugherty on July 11, soon after he was appointed 
the position. The oath was administered by 
senior Associate Justice Joseph McKenna. The 


Chief Justice and the Associate Justices then went 
to pay their respects to the President, in accord- 
ance with the long-established custom. President 
Harding received ihem in the blue room, the cham- 
ber in which the new Chief Justice had formerly 
received the Supreme Court in his capacity as Pres- 
ident of the United States. 

On Oct. 5 the Chief Justice appeared before 
the Senate Judiciary Committee in support of a 
measure to relieve the present congestion in the 
Federal Courts by the creation of eighteen addi- 
tional district judges. He there expressed the view 
that violations of the prohibition law, which he 
estimated had increased the work of the courts 
about eight per cent, were likely to increase con- 
siderably before they began to decline. At the 
recent meeting of the American Bar Association 
in Cincinnati the Chief Justice came out strongly 
in favor of a measure for relief, and his powerful 
advocacy there and at Washington can hardly fail 
to impress the Congress with the need for prompt 
action, 





Limits of the Amending Power 


The validity of the adoption of the Nineteenth 
Amendment is now before the United States Supreme 
Court on a petition seeking to have it review the de- 
cision of the Maryland Court of Appeals in the case 
of Leser vs. Garnett, in which the amendment was 
upheld. 

The briefs on both sides in the state court went 
fully into all questions involved. Counsel opposing 
the validity of the amendment argued that it violated 
the express limits of the amending power contained in 
Article V of the Federal Constitution, which guaran- 
tees that no state shall be deprived of equal suffrage 
in the senate without its consent. They insisted that 
extension of the electorate by a power external to the 


503 


oP sta 


ee eT iee 


apres 





504 


AMERICAN Bar ASSOCIATION JOURNAL 











state itself was such an impairment of its individuality 
as a state as to deprive it both of its suffrage in the 
senate and its power to consent to such changes or 
amendments. And they asked the court to rule that, 
as a matter of law, the words, “suffrage in the senate,” 
mean “the votes cast in the senate by senators elected 
in the state by the people thereof through electors 
who possess the qualifications of electors of the most 
numerous branch of the state legislature, which quali- 
fications are prescribed and determined by the state 
in its constitution or laws.” 

They further argued that the Fifteenth Amend- 
ment had furnished no judicial precedent which could 
be binding with respect to the Nineteenth. The United 
States Supreme Court had been at liberty in several 
instances to examine into the arguments urged against 
‘the validity or application of the Fifteenth Amend- 
ment and to nullify them, but it had never done so. 
It had never decided that the Fifteenth Amendment 
was within the scope of the powers granted to Con- 
gress and to the legislatures of the several states to 
amend the Constitution. They argued that the Fif- 
teenth Amendment was a “war amendment,” passed 
under very exceptional circumstances, and to be viewed 
in the light of the historical facts surrounding its 
adoption, and also with due regard to “whatever ele- 
ment of vis major may have led to the silent ac- 
quiescence in its validity upon the part of such states 
or the people thereof as have not consented to its 
ratification.” 

The Maryland Court of Appeals answered the 
points thus raised by declaring that the Nineteenth 
could not be distinguished in principle from the Fif- 
teenth Amendment; and that the latter had been re- 
peatedly recognized by the United States Supreme 
Court as within the amending power and treated as an 
integral part of the Constitution. It cited United 
States vs. Reese, 92 U. S. 214; Neal vs. Delaware, 
103 U. S. 370 (1881), and Meyers vs. Anderson, 238 
U. S. 368, in support of this view. It declared that, 
no matter what the state of the public mind may have 
been, it could not assume that the court charged with 
the duty of guarding and supporting the Constitution 
had tacitly ratified its violation, but on the contrary 
it was forced to assume that when it recognized the 
validity of the Fifteenth Amendment, it did so in the 
belief that it was within the amending power of the 
Constitution. Nor could it assume, because the United 
States Supreme Court did not specifically discuss the 
extent of the amending power of the Constitution as 
affecting the validity of the Fifteenth Amendment in 
the cases mentioned, but recognized its validity with- 
out assigning reasons, that it did not consider every 
question involved in its conclusion. 

Counsel had also argued that the Nineteenth 
Amendment had not been properly ratified by the legis- 
latures of Missouri, Tennessee and West Virginia and 
that it had therefore not received the requisite thirty- 
six votes. The argument as to Missouri and Ten- 
nessee was based on certain requirements in the state 
constitutions as to the ratification of Federal amend- 
ments, which had not been complied with. The Mary- 








land court declared that attempts in the constitutio: 
of those states to place limitations on the amendi; 
power were of no effect, citing Hawke vs. Smith, 25. 
U. S. 221, and Ibid 231. The argument as to Wes 
Virginia was based on the ground that the alleg: 
ratification had been in violation of the legislatur: 
own rules of procedure, but the court held that the 
had been no such violation and, further, it declin: 
to assume that the ratification of an amendment 
the Federal Constitution was “legislation” within the 
meaning of the rules of the senate of that state. 

As it appeared that thirty-six states had ratific 
the amendment properly, it did not consider it neces- 
sary to go into alleged irregularities in the action of 
the Tennessee legislature on the amendment. 
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Ancient Legal Documents Brought to America 


A collection of more than one hundred and 
twenty legal papers, dating from the reigns of the 
Roman emperors Augustus, Tiberius, Caligula and 
Claudius, has been brought back to this country 
by Prof. Francis W. Kelsey, head of the depart- 
ment of Latin in the University of Michigan, ac 
cording to correspondence of the Chicago Tribun 
The papers represent part of the files of a record 
office in or near the city of Tebtunis in Egypt, and 
were discovered about four months ago. They are 
written on papyrus, chiefly in the Greek language. 
With few exceptions they are perfectly preserved 
The earliest document, dated about 7 A. D., con- 
tains the signature of a woman who agreed not to 
bring any claim against her brothers. Another 
is a contract of common law marriage. Among 
the other documents are contracts of sale, cover- 
ing both personal and real property; leases, agree- 
ments regarding loans, a contract of indemnity, re- 
ceipts for wages, a receipt for dowry, official orders, 
petitions to public officials, tax receipts, accounts, 
documents relating to the transfer of slaves and 
part of a register of deeds. Many years of work 
will be required properly to interpret and explain 
these documents in their relation to the life and 
history of the time. 


































Members of International Court of Justice 


Professors of international law constitute a 
majority of the members of the new International 
Court of Justice just elected by the League of Na- 
tions, according to correspondence of the Associ- 
ated Press from Geneva. The professors are John 
Bassett Moore of the United States, Senator Ra- 
fael Altamira y Crevea of Spain, Dionisio Anzilotti 
of Italy, Max Huber of Switzerland, Dr. Yorozu 
Oda of Japan, Charles André Weiss of France, 
and Antonio Sanchez de Bustamente of Cuba. Of 
these Altamira and Anzilotti are also practicing 
lawyers. Viscount Robert Bannatyne Finlay of 
Great Britain and B. C. J. Loder of Holland are 
lawyers, while Dedrik Galtrup Gjedde Nyholm 
of Denmark is classed as a jurist, and Senator Ruy 
Barbosa of Brazil as a statesman and constitution- 
maker, being one of the authors of the Brazilian 
constitution, 
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RESPECT FOR LAW 





Certain Theories of Political Philosophy, Tending to Undermine This Essential Fact of Our 
Civilization, Which Have Been Actively Asserted Since the 
World War Ended* 





By Hon. H. M. DAUGHERTY 
Attorney-General of the United States 


two bedies—the American Bar Association and 

the Ohio Bar Association, in joint meeting as- 
sembled—my thanks for the privilege of appearing 
before you on this occasion. I assure you | appre- 
ciate fully the courtesy extended to me. 

Many times since I accepted this invitation, my 
duties have prompted me to plead to be excused; 
but when I remembered the uniform courtesies ex- 
tended to me by the members of the Bar of Ohio 
and of other states, and the fine spirit of helpful- 
ness which you have manifested on every occasion, 
| have wished to come, feeling that I might gather 
renewed personal strength by mingling with you. 

You have, from time to time, had the privilege 
of hearing the ablest and most profound men of the 
bench and bar not only of our own country, but also 
of the British Empire and of other countries. They 
have presented to you, in masterly fashion, the pro- 
found problems of the law. I have set for myself a 
much humbler, though possibly a not less useful 
task—to lay before you a few of the problems 
which I face day to day as head of the Department 
of Justice, in order that you may understand and, 
through you, the American people, the principles 
upon which they are decided. Hence, it seems fit- 
ting to speak to you on the general subject of 
respect for law, or, rather, to enumerate to you, for 
your consideration, some of the things that tend to 
undermine respect for law. 

This subject is not new—few vitally important 
subjects are new. It is, however, timely. By this I do 
not mean that we have been suddenly ushered into 
an era of lawlessness. No attempt will be made to 
prove by statistical or other methods that lawless- 
ness is increasing. My purpose will be mainly to 
call attention-to certain theories of political phil- 
osophy advanced by those who either violate the 
law or sympathize with law violators as a defense 
and justification of their course. Some of these 
theories are as old as constitutional government, 
and have been advanced from time to time by those 
who have sought to evade the penalties of the law. 

Hence, my purpose is, first, to speak to you, by 
way of background, upon the general subject of 
respect for law, and, second, to present some of the 
theories that have been advanced, or more vigor- 
ously revived, since the world war, which if ac- 
cepted into our constitutional and municipal law, 
would seriously embarrass the rule of law and order 
in this country. 

I cannot conceive of a more appropriate audi- 
ence with which to discuss the problems and diffi- 
culties encountered in the vigorous enforcement of 


[ the outset I extend to the members of these 


“Address delivered before the Joint Session of the American Bar 
Association and the Ohio State Bar Association at Cincinnati, Aug. 
31, 1921. 
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law than the representatives of the Bar here assembled. 
Who could understand these problems better or play a 
more efficient part in their solution? 

The American Bar has had a glorious past. 
From its ranks have been drawn very many of the 
great names that stand out for useful service in the 
founding of our government, the making of the 
Constitution, in the expounding and development 
of this wonderful instrument of government, and in 
the growth of the nation under it. In all this work 
the Bar has contributed a leading part. 

In that profound study of the correct political 
philosophy upon which a sound system of constitu- 
tional government should be erected, the lawyer has 
stood in the forefront. But my friends, the oppor- 
tunities of today are no less than they have been in 
the past. Probably there has been no era in our 
history in which an able, intelligent, educated law- 
yer, consecrated to the service of the state, inspired 
by broad liberal public spirit, with a sincere devo- 
tion to the welfare of his fellow men, has had a 
larger or more useful field in which to exert his 
talents than today. 

You will perceive, therefore, that my coming 
is a call to service. 

Napoleon, standing in the shadow of the pyra- 
mids of Egypt, having just received the news that 
France had given herself up to a drunken orgy of 
lawlessness and anarchy, exclaimed, as he departed 
immediately for France: “The reign of the lawyers 
is over.” 

_ Whether Napoleon meant by this that the 
reign of law had yielded to anarchy and lawless- 
ness, and conceived that anarchy needed not the 
lawyer but the armed rule which he intended to im- 
pose upon it, or whether he meant to express dis- 
gust and contempt at what he considered the reign 
of the lawyers, is not material. The fact remains 
that the imperial hand of Napoleon, the stern pres- 
ence of military force, the glittering bayonet of 
steel, were all insufficient to furnish the permanent 
basis upon which a new civilization for France was 
to be builded. Napoleon failed in much that he un- 
dertook, but the Code Napoleon—the work of 
French jurists performed sunder his direction—fur- 
nished the basis for the civil law of modern Europe 
and stands today as his most enduring monument. 
The “Man of Destiny” held the lawyers in con- 
tempt, but he was forced to accept their services 
and counsel before France could be redeemed and 
placed on a basis of orderly government. 

_ , Respect for law is the one essential fact of our 
civilization. Without it life, liberty and property 
are insecure. Without it civilization falls back to 
the chaos and anarchy of primitive times. Under 
such conditions, each human being is compelled to 
attend primarily to his own safety and to the pro- 
tection of his own property, and has neither time 
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nor opportunity for intellectual, moral or spiritual 
development. 

The history of civilization has been a continu- 
ous struggle for law and order. Through all the 
centuries men have striven for that protection of 
life, liberty and property that comes through well- 
ordered government. Mankind has paid allegiance 
to lords and overlords who were able to give this 
protection. 

Our present civilization did not come by 
chance. It is the result of labor, toil, and conse- 
crated service of hand and mind and heart. The 
wealth of our day in all its forms, is but the surplus 
of what man has produced and saved over what he 
has consumed. By the term wealth in this connec- 
tion I do not mean material wealth alone. It in- 
cluded every product of mind as well. The mental, 
social, moral, and spiritual achievements of the past 
are a part of the wealth of today. Every triumph of 
mind or spirit that makes for higher and better liv- 
ing today is a part of the world’s wealth. This 
wealth, this stored-up savings of men, constitutes 
the basis for and conditions all his other activities. 
A people without an accumulated store of wealth 
lack the first essential element in their civilization 
to make them able to accomplish spiritual things. 

I know it is often said that this is the wealthi- 
est and at the same time the most materialistic age 
in the world. That is true in a certain sense, but it 
is also true that the common wealth of the age as 
well as the sum total of individual wealth furnishes 
the opportunity for the achievements that have 
been accomplished. Our schools and colleges, our 
libraries, our homes of comfort, our means of trans- 
portation and communication, and all our means of 
enjoyment in life, are physical conditions necessary 
for spiritual as contrasted with material upbuilding. 

The right of property on the one hand, of life, 
of liberty, of the pursuit of happiness on the other, 
are not antagonistic and hostile, to be set off in 
terms of opposition. Material wealth is the hand- 
maid of spiritual achievement—that is, of intellec- 
tual, social and morai achievement. To this extent, 
the right of property is the ally of the right of life 
in its fullest enjoyment, of liberty in its proper 
sense, and of the pursuit of happiness. The indi- 
vidual may not be wealthy himself, yet he is the 
beneficiary of the common and collective wealth in 
the civilization in which he lives. He is the “cap- 
tain of his soul” in that he can steer his course as 
he chooses and lay under tribute the accumulated 
wisdom and savings of all time, whether it be in the 
realm of matter or of spirit. Instead of perishing 
with its own age, this surplus wealth, both material 
and spiritual, handed down from one generation to 
another, remains to bless and nourish each succeed- 
ing generation. 

Paradoxical as it may seem, all progress is con- 
ditioned on the principle of conservation. Con- 
servation, or preservation as it is usually termed, of 
the wealth of the world, whether it be in the realm 
of the material or spiritual. is conditioned on the 
supremacy of the law. If there is one fact history 
teaches above another, it is that the rights incident 
to wealth and the rights furnishing the opportunity 
to enjoy spiritual, intellectual, moral and_ social 
—- are conditioned upon the supremacy of the 
aw. 

Dr. McCosh, in his work on logic, says that 
“words are the fortresses of thought,” meaning 









thereby that every new idea or concept is held in 
place, its principle, limitation and definition perma 
nently preserved by the word which stands in the 
language for such concept. Law in the development 
of civilization bears the same relation to the acqui- 
sitions of man. Instead of permitting these acquisi 
tions to be lost or dissipated, the law attaches legal! 
rights thereto, establishes a nexus between the per 
son and the thing, and thereby furnishes the strong- 
est motive of the race to conserve. Hence, the 
conservative occupies the vantage ground in the 
march of progress. The iconoclast, by destroying 
existing things, is the enemy of progress. Many 
modern substitutes in the name of progress serve 
only to destroy existing things without leaving any- 
thing enduring and abiding in their place. 

I have always regarded it as a good rule of life 
to keep my conservative foot firmly planted on solid 
ground until I find a sure foundation for my pro- 
gressive foot. 

Without the principle of conservation there is 
no progress because each generation starts where 
its predecessor did. Acting under its principle, 
each generation starts where its predecessor left 
off, and is 

the heir of all the ages in the foremost files of time. 

I do not mean in what I have said to glorify 
property or the right of property as the chief aim 
or end of government. Nothing could be further 
from my mind. Human life is the supreme object 
above everything else of all government. Property 
is subservient to the majesty of a human soul. Yet, 
if the history of civilization teaches one lesson be- 
yond dispute, it is that the development of the spirit 
is intimately interwoven with the conservation of 
the world’s wealth. This affords the opportunities 
for education, for culture, for study, for enjoyment, 
for the pursuit of happiness in its various phases, 
and is, in any civilization, intimately connected with 
its stored-up wealth. It also teaches that things of 
the spirit can best reach their full fruition through 
the advantages this collective wealth of the world 
gives. Hence, respect for law is the sine qua non 
of our civilization. 

Turning now from these observations on the 
historical side of this subject, I desire to mention 
a few matters of a more concrete and specific na- 
ture. And in passing permit me to suggest that 
the supremacy of the law, though challenged, is not 
undermined by the ordinary criminal who commits 
murder, robbery, larceny, etc. To -the contrary, 
every occurrence of crimes of this sort tends to im- 
press upon society the profound importance of the 
supremacy of the law and its vigorous enforcement. 
The supremacy of the law is and has been chal- 
lenged mainly in that class of legislation where 
there exists a difference of opinion as to govern- 
mental policy in enacting the legislation in question. 

Disrespect for law has manifested itself in the 
past mainly by large corporations or aggregations 
of wealth, commonly known as big business, and by 
labor organizations in relation to such business. At 
the present time among the forces that are under- 
mining respect for law are the following: The doc- 
trine of so-called political offenses, erroneous con- 
ceptions of personal liberty, and false doctrines as 
to the rights of individuals and minorities. These 
may not be the only sources of disrespect for law, 
but they are deserving of attention at this time be- 
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cause their proponents have been especially active 
in asserting them since the world war. 

I wish to speak briefly on each one of these 
subjects. 

Because of one hundred years of practically un- 
controlled freedom of conduct, large corporations 
and aggregations of persons and capital have re- 
sented the interference of laws regulating them in 
the interest of the people as a whole. This has been 
a mistaken attitude. Law and order are the shield 
of business and its only security. The attityde of 
contempt for law, resulting in an effort to evade and 
violate it, is suicidal to business, for it removes its 
only support. Business should see that its security 
lies in obedience to law; that the whole doctrine of 
private property depends upon law; that law viola- 
tion is contagious, and therefore that all other 
classes of society can adopt towards property and 
the persons who own it the same methods and the 
same attitude. It would be unreasonable, indeed, 
for any element of society to attempt to invoke the 
law for its security and protection which it has held 
in contempt and sought to break down. This, how- 
ever, has not been the most immediately harmful 
effect of the disregard of law by business. Un- 
scrupulous business methods in violation of law, an 
attitude that the power of wealth lifts its owners 
above the law so that they can defy it with impu- 
nity, arouse a spirit of resentment in society. A preju- 
dice is created not only against immediate acts 
of law violation, but also against its very existence 
and lawful operations. In short, the conduct of 
business in violating law has often produced a re- 
action in society that has caused restrictions, limi- 
tations, and the penalties to be placed upon it that 
are in some instances unsound from an economic 
industrial or social point of view. 

The attitude at times of big business, that it is 
above the law, has also stimulated the spirit in the 
public that lawlessness must be met by lawlessness ; 
that one unlawful act by an element of society must 
be challenged and met by another unlawful act. 
This, of course, breeds a growing disrespect for 
law. These acts of lawlessness are contagious, so 
that the law violator all along the line thinks that 
he is only following the example set for him by 
those agencies of business that were strong enough 
and well enough intrenched to violate the law with 
impunity. The holdup man is the counterpart of 
the profiteer. The lawlessness of labor is the coun- 
terpart of the lawlessness of capital. The lawless 
employee is an apt pupil of a lawless employer. 

As for labor organizations, many have opposed 
them in principle, especially the employer class. 
Whether economically wise or not, it is not ma- 
terial to discuss here. In passing, it may be said, 
however, that most fair-minded people feel that, in 
the absence of regulation by Government for his 
protection, the man who toils is at an unfair disadvan- 
tage, dealing as an individual, with his more power- 
ful emplover, who often represents large aggrega- 
tions of wealth. For this reason, society, as a whole, 
has not opposed these organizations for the protec- 
tion of labor, the practical fact being that one com- 
bination of men have been brought face to face 
with another combination of men. The concern of 
society is that it has been the innocent victim of the 
struggle between the employer and the employee. 

Happily, there seems now to be a commendable 
spirit on the part of the employer representing so- 








called “big business” on the one hand, and the em- 
ployee composing the labor groups, on the other, to 
bring themselves within the law and to respect the 
law. This is true not only in their direct relation 
to law, but is true as the statement of an attitude 
toward each other. However, the efforts in work- 
ing out a harmonious understanding between capi- 
tal and labor so as to avoid injury to the public 
have not made the progress that the friends of good 
government have wished. It is of no avail to preach 
the doctrine that each of these elements when it un- 
derstands the other will do the right thing. The 
men who preach this doctrine, whether they be 
theorists or practical captains of industry or labor 
leaders, are usualiy the class of men who them- 
selves are willing to do the right thing. To these 
men the love of justice is the prime consideration. 
Unfortunately, they are the exceptions. Therefore, 
since the general rule in business is that the em- 
ployer wants to secure service on the most advan- 
tageous terms to himself, and the employee wants 
to render service on the most advantageous terms 
to himself, the conflict is ever present. The clash of 
interests is always a controlling factor. 

That the public is a vitally interested party is 
admitted by all. Yet it has little guaranty from law 
that its rights will be protected. It has seemed to 
me, therefore, that there ought to be laws to which 
either party to the controversy could appeal for the 
settlement of any dispute that arises between em- 
ployer and employee, in order that the public, as 
well as the parties, should not be subjected to the 
hardships resulting from controversies between 
these two factors of industry. 

I do not take the position that either the Fed- 
eral or State governments should enact a code of 
legislation binding and tying the hands of these 
two factors in settling their disputes. Strikes and 
lockouts, and similar things, ought to be unknown. 
These weapons came into existence because a tardy 
public sentiment did not provide the means to se- 
cure justice by those who invoke them. We are 
now in this situation: In the field of social, economic 
and political philosophy that must underlie any law 
on this subject, it may be said that our statesmen, 
publicists, economists, educators, and thinkers are 
hopelessly divided. Why? Because in the twenty- 
five or thirty years that these questions have been 
gradually becoming more acute they have not had 
at hand a trustworthy report of the facts of each 
case as a basis upon which to work. In any particu- 
lar controversy the employee diligently sets forth 
his propaganda, having the advantage of an appeal 
to the people, whose sympathies are always with 
flesh and blood as against capital. The employer 
likewise, by less open but equally effective means, 
sets forth his propaganda. Each propaganda 
reaches mainly the class of people previously in 
sympathy with it. It seems desirable that there 
should be some agency in government to investi- 
gate the facts of each case as it arises, make a find- 
ing, and publish it to those concerned. Such pub- 
licity, in most cases, will be all sufficient to settle 
the question without further action. In the past we 
have had legislative investigations, commissions of 
inquiry, boards of arbitration, etc. The great weak- 
ness with these boards and commissions has been 
that their main purpose has been to get the parties 
together in the immediate controversy, instead of 
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making examination of the facts and reporting a 
finding in the form of a decision upon those facts in 
which the general social, economic.and moral prin- 
ciples of justice that should control each case would 
be set forth. If such a thing were done, these re- 
ports would in time acquire a value in furnishing a 
safe and sane basis for determining relations and 
crystallizing public sentiment in relation thereto. 

I am not much in favor of new nostrums and 
panaceas to cure the ills of the body politic, but it 
has occurred to me that there should be some agen- 
cies in the Federal and State Governments of this 
kind. With respect to such agencies, I venture to 
make the following suggestions: 

First, it is an undisputed fact that the public 
have a right to know what the quarrel is about in 
every actual or threatened strike or lockout, and 
similar controversies. 

Second. There should be some definite agencies 
in government for ascertaining these facts fully and 
making an impartial finding by those specially 
qualified both by temperament and training to do 
this particular kind of work; and such finding 
should be reported so that it will be a reliable 
source of knowledge to which students and publi- 
cists and statesmen can resort. 

Third, compulsory jurisdiction over these two 
factors to compel them to submit to an inquiry of 
this sort is not only desirable but just. 

Fourth, at present our study of this question 
has not been sufficiently thorough to warrant legis- 
lation compelling the acceptance of such findings by 
the parties thereto. Therefore, the jurisdiction: of 
the proper agency should be obligatory upon the 
parties to submit to the investigation; the accept- 
ance of the finding by the parties should be volun- 
tary. 

Fifth, the experience of the past shows that in 
most cases full, accurate, reliable publicity has been 
sufficient to compel an adjustment of these cases. 
Public sentiment is a controlling factor, and it is 
important, in justice to both of the parties, that it 
should depend upon something more accurate than 
successful propaganda. 

Sixth, in the course of time knowledge of the 
nature and causes of these controversies derived in 
this way may crystallize public sentiment to the 
extent that laws can be enacted making such con- 
troversies impossible. 

Society is vitally.interested in the proper solu- 
tion of this question. When some such plan as I 
have suggested shall have been put in operation, 
then we will have a more intelligent basis upon 
which to enact compulsory legislation upon this 
subject. 

I have been discussing acts and conduct as a 
basis for disrespect for law. I now turn to a con- 
sideration of several subjects that tend to create 
disrespect for law not by specific acts merely, but 
by attempts to justify those acts by certain theories 
of political philosophy. And of these, the first is 
the doctrine of so-called political offenses. 

Political offenses is a term, as-you know, of 
international law used to denote certain classes of 
offenses which are excepted from the operation of 
treaties of extradition between States. The offenses 
comprehended under this term for which extradi- 
tion will not be granted are usually those involving 
matters pertaining to civil, religious or political 





liberty. The state in which the fugitive has found 
asylum frequently reserves to itself the right to 
refuse to surrender such fugitive on the ground that 
it is one of the excepted cases under the extradition 
treaty. The principle at the basis of this doctrine is 
that two sovereign states do not necessarily have 
the same civil, religious or political standards of 
liberty; that one nation may abridge liberty and 
prescribe penalties for doing certain forbidden acts, 
which abridgement is utterly opposed to the fun- 
damental political philosophy upon which such 
other nation exists. Therefore, such other nation 
reserves to itself the right not to surrender fugi- 
tives to a country whose standards upon the sub- 
ject matter of the crime are entirely different from 
the standards of the country granting the right of 
asylum to such fugitives. 

From this, it will be seen that it is distinctly a 
doctrine of international rather than of the domestic 
law of a state. However, some of the European 
countries, who during their history have been torn 
by revolution and revolt and who, for this reason, 
have had to deal with factions within the state, have 
recognized the doctrine of political offenses. Under 
such circumstances, however, the term still main- 
tains its international character. 

The term is unknown in the domestic law of 
this country. However, in the debates in Congress, 
in the few years subsequent to the Civil War, the 
term is found in the discussions pertaining to the 
status of persons in the Southern Confederacy who 
gave allegiance to their particular state as against 
the Union. Here, again, the term has an interna- 
tional rather than a domestic character. 

From this brief review it will be seen that the 
term is one of respectability, as used in interna- 
tional law, and connotes the idea that the fugitive 
from justice may have performed an act constitut- 
ing an offense in the state from which he is fleeing 
but which act might be regarded as highly heroic 
and honorable in the state in which he seeks asy- 
lum, but which, nevertheless, constitutes the crime 
for which the demanding state asks for his extra- 
dition. 

In this country there is now being dissemi- 
nated an extensive propaganda to dignify the crimes 
committed by many persons who are now in prison 
for disloyal conduct or for obstructing or hindering 
the Government in prosecuting the war with Ger- 
many, and, by means of such propaganda, to create 
a public sentiment not only to have such criminals 
freed, but to have this general doctrine of political 
offenses recognized as a part of our domestic law, 
the purpose being, when the doctrine is once recog- 
nized, to enable criminals and those in sympathy 
with them to continue such opposition to law and 
order with impunity. This propaganda has been 
waged by persons mainly hostile to American insti- 
tutions for the purpose of educating the public, as 
they term it, to the fundamental distinction between 
political offenses and common crimes, and to work 
for the recognition by the United States of the 
status of political offenders, to create public senti- 
ment-favorable to such so-called political offenders, 
and to obtain immediate release for all so-called 
political prisoners. In order that the general char- 
acter of this propaganda may be understood, it 
should be stated that these propagandists term all 
the anarchists, I. W. W.’s and socialists, who have 
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een convicted of law violation, idealists, and heroes 
f conscience, and demand their release on the 
rround that the acts of these persons are political 
ffenses merely. 

For my own part, I have always acted upon 
he theory that it never pays to agitate the-agitator. 
| would not dignify this matter if it were confined 
to socialists, I. W. W.’s and anarchists, whether 
they be natives of this country, or, as most of them 
are, importations from the old world. But when 
many very well-meaning people, among whom are 
ministers of the gospel, teachers, editors, and col- 
lege professors, to say nothing of that vast number 
of sentimentalists who always stand ready to make 
heroes out of criminals whenever opportunity offers, 
feel that it is sufficient reason for the release of 
these people to say that they are political prison- 
ers, it is proper that something be said on the sub- 
ject. Men have often been taken off their guard and 
caught unawares by catch phrases and slogans that 
seem to express an idea. From the propaganda 
waged by the enemies of American institutions, 
these well meaning persons seem to have acquired 
the idea from the phrases “political offenses” and 
“political prisoners” that all the really dangerous 
radical believers in “direct action” who are in prison 
today for not only violating the laws of the United 
States but for counseling other persons to law vio- 
lation are heroes for conscience’s sake and akin in 
some way to the martyrs of old. If this were true, 
their opinions would be entitled to great weight. 
But such is not the case. 

From the history of the origin of the doctrine 
of political offenses, it will be seen that there can be 
no recognition of that doctrine in the municipal 
law of this country. Why? Because when the sov- 
ereign will of the state expresses itself through duly 
enacted law it is repugnant to the very nature of 
the supremacy of the law and its uniform applica- 
tion to recognize the doctrine of political offenses. 
Again, the reason for this doctrine is not present 
under municipal law—that is, the domestic law of 
a State. It has been seen that under international 
law the reason for the doctrine was the different 
standards of two or more sovereignties as to civil, 
political or religious concepts. That reason does not 
exist under the municipal law of a political state or 
sovereignty in this country. It would destroy the 
sovereignty of the state to permit two standards, 
one repugnant to the other, to exist side by side— 
the standard of the law and the standard of some 
individual, or group acting as individuals to set up 
a so-called political conscience at variance there- 
with. Such a doctrine has never been recognized in 
the municipal law of this country. It is one of the 
most dangerous cloaks that has yet been devised by 
the enemies of our constitutional system of govern- 
ment to cover lawlessness and disrespect for law. 
It is dangerous because it is a term incapable of 
definition. If sought to be applied, it would be as 
omnibus in meaning as the various shades of elas- 
ticity of the political conscience of those who sought 
to apply it. By the propaganda before us, we can 


readily imagine how elastic this political conscience 
would be when we are asked to apply it to the 
idealists such as anarchists, I. W. W.’s and social- 
ists. ~ 

There might have been some excuse, or even 
justification, for the recognition of such a doctrine 











in the schisms and controversies, rebellions, revolts, 
and revolutions of the old world, whose history has 
been in some states one continuous struggle be- 
tween the arbitrary exercise of tyrannical power on 
the one hand, and the just fight for civil, political 
or religious liberty on the other. Again, no organ 


_of government existed in many of these states for 


the sovereign will of the people to express itself. 
Hence, revolution, rebellion, revolt, and feud within 
the state were the agencies that necessity compelled 
them to invoke in order that the spirit of liberty and 
democracy might express itself. In view of this, 
the various factions within the state frequently had 
the de facto status of belligerents. Hence, the de- 
velopment of the doctrine after the analogy of in- 
ternational law within the government of these 
countries. No such justification for the doc- 
trine can exist in this country. Our constitu- 


tional system is so organized that at the 
ballot box _ the sovereign— elector expresses 
his will. Changes are to be wrought through 


the constitutional organs of government and by the 
orderly processes of law. The Constitution by the 
rights, privileges and immunities granted therein 
amply protects any citizen in his religious or politi- 
cal liberty. The limitations of the powers of legis- 
lation in the Constitution under its Bill of Rights, 
together with the judiciary system as the agency 
for protecting the individual against the invasion of 
these rights by government, furnish ample security 
for even the most conscientious. In addition 
thereto, our government during the late war, as it 
always has in other wars, adopted a considerate and 
liberal policy toward conscientious objectors. 
Hence, there is no occasion to engraft this so-called 
doctrine of political offenses, the child of the 
struggles against arbitrary power in the old world, 
upon our American political philosophy. 

One word more upon this subject. It would be 
a far reach to include as heroes of conscience those 
who claim the conscientious duty of fighting against 
the country that gives them protection, of despising 
and holding in contempt its flag and its institu- 
tions, by opposing it, and counseling, aiding and 
abetting disobedience to law under the guise of po- 
litical conscience. A man may have a certain reli- 
gious or political opinion, but one who not only 
violates the laws his country imposes, but uses his 
full power to induce others to violate law, to break 
down peace and order in society, is going too far to 
excuse himself on the ground that he obeyed his 
political conscience and thereby committed only a 
political offense for which he should not be pun- 
ished. Such a plea offered as a defense or justification, 
or even extenuation of his conduct, is not consistent 
with the uniform application and enforcement of law. 
This subject could not be more forcibly or tersely 
expressed than by the present President of the United 
States in a speech delivered at Omaha, Nebraska, Oc- 
tober 7, 1920, in which he said: 

No true American will argue that our laws should 
not be enforced. I refer to laws, no matter of what 
nature, whether they be those which deal with ordinary 
crimes and misdemeanors, or those which deal with acts 
of treason to the United States, threatening to the Con- 
stitution and the fabric of our social organization. 

I wish no one to misunderstand me, and, therefore, 

I will say as plainly as I can that for my part I can see 
no essential difference between ordinary crimes on the 
one hand and political crimes and political prisoners on 
the other hand. If there is a distinction, surely it is not a 
distinction which favors political crimes or political nris- 
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oners. The thief, or any ordinary criminal, is surely less 
a menace to those things which we hold dear than the 
man or woman who conspires to destroy our American 
institutions, 

Another subject that undermines respect for 
law, especially prominent at the present time, is an 
erroneous theory of personal liberty under our con- 
stitutional system. This controversy is as old as 
government itself. It has been asserted with espe- 
cial vigor recently owing to the Eighteenth Amend- 
ment to the Constitution of the United States and 
to the amendments in the various state constitu- 
tions, and because of legislation on the same subject 
by Congress and various state legislatures. 

The question of the limitations of personal lib- 
erty is, in the first instance, a question of political 
philosophy and not of law. The advocates of per- 
sonal liberty have ranged all the way from those 
who favor the widest measure of license to the in- 
dividual to do as he pleases, on the one hand, to 
those who would restrict the individual by the most 
puritanic standards, on the other hand. There is no 
quarrel on my part with any of these groups. As 
long as life, personality, individual endowment of 
mind or heart differ, there will be differences of 
opinion among the constituent members of society 
on questions of this sort. As long as they remain 
purely speculative questions in the realm of the 
political philosophy proposed by their respective 
advocates as the basis for social organization, there 
is and can be no objection to them. Everyone has 
a right to advocate any view that he pleases on this 
subject. However, when public sentiment has crys- 
tallized into law, there can be no question as to the 
duty of good citizens with reference thereto. They 
may still debate as to the wisdom of the law, but 
there is only one course of conduct, and that is the 
obedience to the law while it exists. 

In order that the weight to be attached to the 
argument of those persons who claim that their 
personal liberty is invaded by legislation of Con- 
gress and the various state legislatures may be 
determined, it may be profitable to refer to the his- 
tory of this sort of legislation. In the evolution of gov- 
ernment we have gradually limited the sphere of indi- 
vidual liberty. A study of the history of legislation 
wherein personal liberty has been limited by statute will 
show that these enactments have been vigorously 
challenged, and the same arguments have been used 
against violation of personal liberty that we hear 
today. For example, compulsory education laws, 
anti-dueling laws, anti-gambling laws, laws regulating 
social relations, and practically all the abridge- 
ments by statute of the common law, have in the 
wer been opposed by the argument that we now 

ear, namely that they are violations of personal 
liberty. 

In this connection I am reminded of the well 
known remark of Madame Roland, who, when led 
to the guillotine, as she by chance looked up and 
saw the sign of liberty, which was the slogan of 
that awful time, exclaimed: 

O Liberty! Liberty! how many crimes are committed 
in thy name. 

Let me be not misunderstood. I do not mean 
to impute moral turpitude to him who is opposed 
to the Eighteenth Amendment or similar amend- 
ments in our state constitutions, or who is opposed 
to the Volstead Act or similar legislation in our 
states. All I mean to say is that the argument of 
undue abridgment of personal liberty advanced to- 


day has in the past been advanced by every chan 
pion of lawlessness who has sought to find an ex- 
cuse for unlawful conduct. And, in passing, let me 
repeat that this question is older than the American 
constitutional system. In fact, it constitutes one of 
the fundamental points of observation in the histor 
of civilization, and has been one of the principal 
elements in the cycle theory of civilization. That 
theory, briefly stated, is, that nations develop a 
strong virile life of simple living in their infancy, 
pass*through the various steps of development, and 
then break more and more the restraints of life 
about them, until surfeited with the luxury that a 
high civilization can give, they throw off, little by 
little, the restraints of life until simple living has 
been changed to license and an unbridled indul- 
gence in everything that appetite and propensities 
call forth. This effeminates, enervates and under- 
mines the virility of the nation so that it becomes en- 
feebled, falling sometimes at the hands of a younger 
and more virile civilization; sometimes by decay, 
merely by mental, or moral, or spiritual atrophy 
Then, after the wake of centuries, starting over 
again, they repeat the same processes. The lesson 
of all this is that if our civilization will place such 
restraints about itself as to keep it virile and strong 
in health, its civilization will endure. If it yields to 
these false doctrines of personal liberty, it will go 
the way of the nations of the past: 
Ill fares the land, to hastening ills a prey, 
Where wealth accumulates, and men decay. 
On this subject of personal liberty Howell Dwight 
Hilles fittingly said: 
He who stoops to bear the yoke of law becomes the 
child of liberty. 
Daniel Webster likewise said: 

Liberty exists in propottion to wholesome restraint. 

But, gentlemen, whatever be our individual 
views as to the wisdom of these constitutional pro- 
visions and laws made thereunder in our Federal 
and State Governments restricting personal liberty, 
the fact remains that they are on the statute books. 
They have been regularly enacted and are a part of 
constitutional and statutory law of the land. 

From the standpoint of the Government, the 
only sound view is that of law enforcement. What- 
ever differences of opinion exist in the views as to 
the wisdom of some of these laws can be of no con- 
cern to the agencies for law enforcement. The 
Executive Department cannot make the laws. It is 
equally true that it cannot nullify laws. To refuse 
or to neglect to enforce a valid enactment of the 
legislative department of government, or to enforce 
it mechanically or half-heartedly or to wink at its 
violation, is without justification on any sound 
theory of government. Those who ask it or expect 
it not only contribute to lawlessness but destroy 
the basis upon which their own security rests. Our 
safety and happiness lie in obedience to law by 
every man, woman and child within the domain of 
our Republic, and no one can undermine respect for 
law without being, to that extent, an enemy to law 
and orderly government. 

I am opposed to any system of government in 
which the rights of any individual or group of indi- 
viduals depend upon the whim or caprice or tem- 
peramental attitude of any public officials. 

As early as 1780 the Massachusetts Bill of 
Rights declared for the separation of powers, and 
assigned as a sufficient reason therefor—‘“to the end 
that this may be a government of laws and not of 
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men.” One of the fallacies of our present-day 
thinking is that questions of the supremacy of the 
law and law enforcement must be made an issue in 
political elections. It is always vital to know the 
views of the Executive in state or nation on ques- 
tions of proposed legislative policy; for the chief 
executive in the nation and in the states in which 
he exercises the veto power and in which he is re- 
quired to give the legislative department informa- 
tion on the state of public affairs and to recommend 
to them measures of legislation, is a part of the leg- 
islative power, and in the course of our develop- 
ment such executive has become not only an organ 
of public opinion but also the political leader of his 
party. Hence, the electors are entitled to know the 
position of the executive on matters of legislative 
policy. But it can never be proper in a government 
of law and not of men to demand a definition of his 
attitude towards the enforcement of law. Practical 
politics sometimes makes this demand, but to the 
extent that such practical politics is effective it is 
contrary to the spirit and purpose of our govern- 
ment. Our Fathers who framed our Constitution 
would have spurned any such political philosophy. 

If any citizen dislikes the law under which he 
is living, his relief is through the legislative depart- 
ment of Government, and not through those who, 
under the Constitution, have the sworn duty of en- 
forcing the law. As a citizen cannot choose what 
laws he will obey, so, likewise, those charged with 
law enforcement cannot choose what laws they will 
enforce. The only sound position for those who 
favor respect for law to take is that those charged 
with law enforcement must enforce all the laws, and 
all good citizens must obey all the laws; neither 
can exercise any right of choice in this matter with- 
out placing themselves above the law. It is the part 
of faithful officials to enforce and the part of good 
citizens to obey them. 

Another subject closely related to the topic 
just discussed that tends to undermine respect for 
law, and which has been a mooted question in every 
system of constitutional government, is the mis- 
taken theories of the relation and attitude of the 
minority to the majority. Recently, we hear much 
about the rights of the minority, as if it had a spe- 
cial privilege of not obeying the law because it is 
made by the majority. 

Our constitutional Fathers understood thor- 
oughly the political philosophy underlying the rela- 
tion of government to individuals and to minor 
groups of individuals. There was nothing in the 
doctrine of minorities in relation to majorities that 
was not before them for consideration. They gave 
to the world its first solution of that problem in an 
instrument which protects the rights af minorities, 
as far as they ought to be protected, and, at the same 
time, left the majority free to carry out the sovereign 
will. 

The theory of our constitutional system, as 
framed by our Fathers, as is well known to all, is, 
that there is a field of rights, privileges, and im- 
munities set off as a separate domain into which 
the powers of government cannot enter. They also 
provided the first agency in the world’s history for 


protecting this excluded domain from trespass by 
government by establishing a judicial system with 
power to say to the various agencies of the Gov- 
ernment, “Thus far thou shalt go and no farther.” 
The Fathers did not claim infallibility for the rule 
of the majority. They provided against hasty or 
inconsiderate action by a system of checks and bal- 
ances, by the doctrine of the separation of powers, 
and by making the two branches of the legislature 
as well as the Executive, agencies in law making. 
This system insured careful consideration and the 
opportunity for the public sentiment of the nation 
and states to express itself. 

The criticism of our government, as contrasted 
with the parliamentary system of government, has 
heretofore been that by its organization and struc- 
ture it is difficult for the majority will to express 
itself freely, rather than the criticism that the Con- 
stitution was so made that the majority will could 
ride rough-shod over the minority. In view of these 
constitutional safeguards, there can be no excuse 
for any persen within the domain of this Republic 
to hold its laws in contempt; to disobey them him- 
self or countenance others in acts of disobedience to 
them, on the ground that the rights of the minority 
have been disregarded. It is the duty of the minor- 
ity as well as the majority to obey the law. 

I am fully aware that much that I have said is 
familiar thought to most, if not all, of the audience 
now present before me. My experience in the last 
few months as head of the law enforcing depart- 
ment of the Government has carried to me the con- 
viction that these things should be said to the gen- 
eral public. It has been my thought to use this 
occasion and this audience as the media through 
which to transmit these thoughts and suggestions 
to the American people, who are vitally concerned 
- maintaining a just and wholesome respect for 
aw. 

I consider the reputable American lawyer 
everywhere a part of the Department of Justice and 
expect him to give to both the Department and the 
public advice and support, to the end that the law 
may be universally understood and uniformly en- 
forced. 

If laws are obnoxious to the people it is their 
province to repeal them. Until they are repealed 
they must be observed and enforced without fear 
or favor. 

The government will endure on the rock of 
law enforcement, or it will perish in the quicksands 
of lawlessness. 

Those who do not believe in our government 
and the enforcement of our laws should go to a 
country which gives them their peculiar liberty. 

To those who come to our shores to take ad- 
vantage of American opportunities it is becoming 
to wave the hands of welcome. But it is our duty 
to warn them to stay away unless they intend to 
observe our customs and obey our laws. 

My duty is clear. As long as I am the re- 
sponsible head of the Department of Justice the 
law will be enforced with all the power possessed 
by the Government which I am at liberty to call to 
my command. 





CURRENT POLITICAL AND ECONOMIC REVIEW 


HE term “disarmament” has struck the imagina- 

tion of the American public and the forthcoming 

conference on November 11th to consider limita- 
tion of armaments is popularly hailed as the first step 
in the process of transmuting bayonets into pruning 
hooks. The ugly tangle of economic and political 
rivalries is seldom faced with frankness. John Dewey 
minces no words in his discussion of the matters before 
the Conference (New Republic, September 28) : 


It is hardly too much to say that its crucial issue 
is whether or not the treaties which embody the 
Twenty-One Demands are faits accomplis. If the 
Conference regularizes Japan’s position, one chapter 
in the fate of China is sealed. If it refuses to do so, 
the conference will doubtless be broken up, unless 
Japan is willing to go further in compromise than 
now appears likely. The attempt is well worth making. 
But too great optimism about its outcomé would be 
childish. It hardly requires Versailles to remind us 
that a peace conference may be as dangerous as a war. 


A blunt exposition of the English interest in the 
Conference comes from the pen of John Leyland in 
the September Nineteenth Century: 


If we are not to be called upon to fight for a white 
Australia, we must maintain that Australia by a just 
alliance with Japan, and by securing to Japan—the 
third great naval power—proper means for the emi- 
gration of her surplus population and the exercise of 
that enterprise which is essential to her welfare. 

esi We shall be (at the Conference) as friends 
of the United States and allies of Japan. Both the 
friendship and the alliance must be maintained. 


It is well known that American investment and 
trade interests, already lured by the possibilities of 


China, are intolerant of a Japanese monopoly of Shan- 
tung and Manchuria. 

A way out of the apparent impasse is suggested 
by Baron Sakatani in the current Japan Review: 


. . ! the Japanese Government is ready to return 
the former German lease to China. . . It is the 
professed opinion of many influential American poli- 
ticians that Japan should have a free hand in the de- 
velopment of Siberia on the ground that, while the 
Russians have contributed nothing to the welfare of 
the world by their occupation of Siberia during the 
past centuries, Japan should have an outlet for her 
surplus population. 

Will the United States sacrifice the open door in 
Siberia for the sake of the application of the prin- 
ciple to China, and thus take advantage of the weak- 
ness of Russia for the solution of present difficulties ? 

Little of merit has been written on the possibil- 
ity of securing proportionate reduction of land and 
naval armaments. Neither has the problem of the 
definition of armaments come up for widespread con- 
sideration. Is a dye plant which can be transformed 
into a munition factory over night armament? When 
these questions are out of the way there still remains 
the problem of agreeing to reductions and the setting 
up of impartial administrative machinery which will 
collect reliable information as to the progress of the 
agreements. 

The German mark falls to a new low level. What 
is the significance? In The Economic World, October 
1, Arthur Richmond Marsh forwards the thesis: 

Whatever may happen to the value of a country’s 
currency, goods will always buy goods; and no nation 
is really in danger of complete economic collapse 
whose citizens are providing themselves in ever in- 
creasing measure with the means to procure the 
necessaries of life and of industry. Closely connected 


with this general truth, moreover, is the specific fact 
that the Germans are actually, in the very face of the 
terrible decline in the value of the mark, buying and 
paying fer continually greater supplies of commodities 
of all kinds in the United States and elsewhere. Even 
a cursory examination of the current foreign trade 
figures of this and other countries is sufficient to 
demonstrate the correctness of this statement. How- 
ever this striking fact may be explained, it is incon- 
sistent with any theory that Germany is on the brink 
of economic ruin, 


Unemployment! Much alarm has been spread 
as to the seriousness of the present situation but few 
plans for action have been evolved so far. The Sur- 
vey, October 1, explains the features of the Huber 
Unemployment Prevention Bill which was before the 
legislature of the State of Wisconsin last winter and 
which will be urged again in the coming session. The 
article is written by John R. Commons of the Univer- 
sity of Wisconsin, a prominent labor authority. Ac- 
cording to Mr. Commons: 


The credit problem is our biggest labor problem, 
because it lies at the bottom of the question of unem- 
ployment and that question is the point of bitterest 
contact between capital and labor today. One might 
even say that socialism and trade unionism are both 
founded on the fear of unemployment. 

The Huber bill proposes: 
iy when an employer lays off a man, if the 
man has had six months’ work in the state during the 
year, the employer shall pay him a dollar a day for a 
period of thirteen weeks, and pay the state ten cents 
additional toward the expenses of administration. This 
creates a possible liability of about $90, added to every 
man taken on in case he is laid off through no fault of 
his own, but simply through fault of the management. 
It means an added liability which the employers as- 
sumes when he hires a workman, so that, under such 
circumstances, it should be expected when an employer 
wants to expand, and he ordinarily cannot expand 
except by getting credit, he will go to the bank for 
additional credit and the banker will enquire as to what 
security he has that, at the end of these rush orders, 
he will be able to continue the employment or pay the 
possible $90. In other words, the business man and 
the banker together are the controllers of credit, and 
it is the control of credit which can stabilize business. 
The over-expansion of credit is the cause of unemploy- 
ment, and to prevent the over-expansion of credit you 
place an insurance liability on the business man against 
the day when he lays off the workmen. 


_ The Psychology of the Radical, Yale Review, 

October issue: Stewart Paton analyzes radicalism and 

argues the necessity of providing conditions favorable 

to the development of the nation’s brain power rather 

than the common program of “don’ts” for those who 

do not display “signs of sanity.” W1LLarp E. ArKIns. 
University of Chicago. 
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As ane object of the American Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of-the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention. 

















DUTY OF THE BAR IN SELECTION OF JUDGES 





It Should Cooperate to Educate Public as to Necessity of Expert Legal Knowledge in a Judge, 
and to Secure Choice of Properly’ Qualified Lawyers for Positions* 





By Witii1aAm D. GuTHreie 
Of the New York City Bar 


T is, of course, unnecessary to argue before any 
body of lawyers that the administration of justice 
is essentially the most important and the highest 

of all the permanent functions of modern govern- 
ment, that it affects and concerns the people more 
vitally than any other exercise of governmental 
power, and that it should be confided only to 
trained experts learned in the law and in duty 
bound to execute justice impartially in accordance 
with fixed, definite and known principles. Since 
justice is the foundation of civilized society and 
finds its approximation in human affairs in the judg- 
ments of the judges, there can be no subject of 
more importance to the real well-being of the body 
politic than the selection of judges of learning and 
probity. And it is proper to proclaim that the very 
basic quality of sound citizenship must ever be a 
respect for the judiciary. 

Among competent observers, the fact is gener- 
ally, if not universally, admitted that the service of 
trained experts in all branches of American govern- 
ments, national and state, has now become indis- 
pensable because of the growth and complexity of 
the problems presented for administration and solu- 
tion. This expert service is the greatest of our 
existing needs; but at the present time it is to be 
found only in the administration of justice. It may 
be said without exaggeration that, as a general 
proposition, from the beginning of our national his- 
tory and the founding of our political institutions, 
the Bar has been practically, with very few excep- 
tions, the only body from which experts trained in 
the principles and science of government have been 
recruited whether for the administration of justice, 
or for service in the legislative and the executive 
branches of government. Indeed, the prestige and 
influence, as well as the principal glory of the 
American Bar, have ever sprung from its spirit of 
disinterested public service and its unselfish patri- 
otic consecration of high abilities and character to 
public work whenever called upon to serve. Happy 
will it be for our country if that spirit shall always 
continue to inspire and animate the profession. 

The absence of insistence by all classes in our 
country upon the necessity for experts in the public 
service is not fortuitous; and it may, therefore, be 
interesting to consider its cause. The American 
system of government and administration origi- 
nated in small communities where the functions of 
government were simple and where there was no 
obvious need of trained experts. Every honest citi- 
zen was regarded as being capable of filling any 
public office, and was generally more or less com- 
petent to do so. Despite our great increase of popu- 
lation and our industrial growth, the multiplication 
of administrative and judicial officers and the com- 
plexity of modern problems, the general attitude 
toward government and public service and the ad- 


“Address ordered printed in proceedings of meeting of Conference 
of Bar Association Delegates at Cincinnati, O., Aug. 30, 1921. 


ministration of justice has not materially changed 
from what it was in the beginning. .Even today, in’ 
practice, the people generally seem to think that 
any honest citizen may fill any office to which he is 


able to get himself appointed or elected. 


In view of the recognized efficiency and high 
standing of our private commercial enterprises, this 
general attitude toward public service is one of the 
great anomalies of the age. No successful business 
organization would think of putting into an impor- 
tant administrative post any one other than a 
trained expert of proven capacity and fitness for the 
work to be done; yet it is seldom that an official is 
elected or appointed to public office because of his 
special training and fitness for the particular kind 
of governmental service which he is to be called 
upon to render, and not infrequently judges are 
appointed or elected without any regard whatever 
for their learning or training. 

History teaches us that it has been a delusion 
in all ages and in all countries among primitive 
men and people of simple and untrained minds that 
judges could and should exercise with a free hand 
the viri boni arbitrium, and disregard any rule or 
precedent which might seem to interfere with the 
justice of the particular case, although in no civil- 
ized community does any such practice prevail, or, 
in fact, could long prevail. We find many unin- 
formed and impatient critics of the administration 
of justice, to whom the law seems to be but a mass 
of mere technicalities and repellant mysteries, be- 
cause they do not comprehend the controlling rea- 
son of the principles and rules that must be applied, 
of which a knowledge is not to be obtained without 
years of assiduous study. If they would only take 
the labor to seek the truth, they. would discover 
that at the present day, in almost all civilized coun- 
tries, and certainly so in the United States, the “law 
has learnt, in a manner never before attained, to 
speak the language of sound reason and good 
sense,” and that, as Sir Frederick Pollock well says 
in his First Book of Jurisprudence, “Legal justice 
aims at realizing moral justice within its range, and 
its strength largely consists in the general feeling 
that this is so. Were the legal formulation of right 
permanently estranged from the moral judgment of 
good citizens, the State would be divided against 
itself.” But justice administered without regard to 
law would lead inevitably to chaos, for there would 
then be neither certainty nor uniformity to rely on, 
and men and women would soon find that all their 
most cherished liberties and personal and property 
rights would be at the mercy cf discretion, caprice 
and errors of individual judges. 

Although lawyers appreciate the necessity of 
securing the services of judges really learned in the 
law, the great mass of men and women who now 
constitute our voting citizenry do not realize their 
own vital interest in this question and the danger to 
themselves of permitting untrained and ignorant 


513 





514 


AMERICAN Bar ASSOCIATION JOURNAL 





persons to be elected or appointed judges. Public 
opinion may be aroused to resent and protest 
against flagrant attempts to control the judiciary or 
to interfere with the impartiality and independence 
of the judges, but in ordinary cases public opinion 
can seldom be counted upon to exercise any influ- 
ence or restraint where the question of competency 
alone is involved. 

It is an interesting fact that in neither the Con- 
stitution of the United States nor in many of our 
state constitutions is there any provision requiring 
judges to be in any way qualified by learning and 
experience in the law, or even that they shall be 
lawyers. A number of state constitutions require 
their judges to “be learned in the law” and one, 
Maryland, requires them to be selected from among 
those “most distinguished for integrity, wisdom and 
sound knowledge,” whilst about one-third simply 
prescribe the qualification of being admitted to 
practice. So far as the United States Constitution 
provides, there is no requirement that a justice of 
the Supreme Court of the United States or any 
judge of the inferior federal courts shall be a law- 
yer, or even a citizen of the United States. This 
omission is the more striking because of the express 
provisions in that Constitution which require that 
the President of the United States shall be a natural 
born citizen and that every representative or sena- 
tor shall be a citizen of the United States and an 
inhabitant of the State in or for which he shall be 
chosen. 

Some years ago it was seriously suggested by 
a professor in one of our colleges that what he 
called lay-members should be appointed as justices 
of the United States Supreme Court, his notion 
being that this would tend to humanize the court 
and bring to it a greater familiarity with practical 
affairs. As the number of the justices of that great 
court is subject to control by Congress, it must be 
manifest that its essential character could be readily 
subverted at any time if the legislative and execu- 
tive branches saw fit to combine to appoint un- 
trained men or women as justices of the court. 

The omission in the Federal Constitution and 
in some state constitutions of any technical qualifi- 
cations for even the highest judicial office is both 
curious and surprising in view of the fact that for 
many centuries it had been recognized as a funda- 
mental principle of the English system, from which 
we derive our constitutional institutions, that ap- 
pointment to judicial office should only be from 
among those who were learned in the law. Magna 
Carta of 1215 had expressly so provided, and had 
pledged the King to appoint as judges “only such 
as know the law of the realm and mean to observe 
it well.” 

The framers of the Great Charter seven cen- 
turies ago seem to have grasped the fundamental 
truth that the law is a science, that it should be ad- 
ministered by men expert in that science and bound 
to obey its fixed rules and follow its precedents, 
that uniformity and certainty were essential to the 
satisfactory administration of justice and the pro- 
tection of the rights of the individual, and that the 
highest political liberty was the right to justice 
according to law and not according to the will of 
the judge, or his individual discretion, or his per- 
sonal ideas of right and wrong. They believed that 
Englishmen should be entitled as of absolute right 
to a day in court and to a trial before judges learned 


in the law, who would hear before they condemned, 
who would proceed upon notice and inquiry, and 
who would render judgment only according to the 
law of the land after a fair trial. They sought to 
secure permanent courts and learned, independent 
and impartial judges; and they instinctively felt, if 
they did not clearly perceive, that the law was wiser 
than those who might be called upon to administer 
it, and that, as Aristotle had declared fifteen hun- 
dred years before, “to seek to be wiser than_the 
law is the very thing which is by good laws for- 
bidden.” 

In his latest work, recently published, entitled 
“Modern Democracies,” Lord Bryce again discusses 
the administration of justice in this country, and in 
this respect seems to have reached the conclusion 
that we are inferior to the five other modern democ- 
racies whose institutions he reviews, namely, 
France, Switzerland, Canada, Australia and New 
Zealand. His studies of American institutions and 
conditions have led him to declare that in some of 
the States our judges are lacking not only in learn- 
ing and ability but even in honesty and impartial- 
ity, and that in nearly all of the States where the 
judges are elected by the people (that is to say, in 
more than forty States), they are markedly inferior 
to the leading counsel who practise before them. In 
speaking of what he characterizes as “faulty ad- 
ministration of justice,” he writes the following: 

In many of the American States where the Judicial 
Bench is filled by popular election, the Judges are far 
from competent; and in a few they are suspected of 
corruption. Everywhere the administration of criminal 
justice is so defective that a very high authority has 
called it a “disgrace to American civilization.” In France 
the inferior judges are not altogether trusted. In the 
owed other countries the character of the Bench stands 

igh. 

It is surely the duty of the American Bar to 
ponder this indictment of our elective judiciary and 
of the administration of our criminal justice. If 
well-founded, it calls for immediate and concerted 
action by all Bar Associations. It seems to me, 
however, that Lord Bryce’s statements are alto- 
gether too sweeping and are not sustained by the 
facts. They must be based upon information of a 
very few unfortunate but exceptional instances, 
which do not warrant any such broad generaliza- 
tions as he has declared to be characteristic of the 
judiciary in many of our States. 

Neither my studies nor my professional experi- 
ence qualify me to speak from personal knowledge 
of all the States that have an elective judiciary. 
But after an experience of over forty years at its 
Bar, I can speak advisedly of the State of New 
York, which has had an elective judiciary for 
seventy-four years, since 1847, and as to a number 
of other States having elective judiciaries, I have 
reliable information furnished by experienced and 
trustworthy local practitioners with whom I have 
been for many years corresponding upon this very 
point. I venture to assert that Lord Bryce’s indict- 
ment is not true as to the judges of most of the 
States, and emphatically not true of my own State 
of New York, where the judges, particularly those 
of the Court of Appeals and of the Supreme Court, 
are competent, many of them equal in learning and 
some superior to the leading counsel who practise 
before them, and for nearly half a century none, so 
far as I know, has been suspected of corruption. As 
to the other States where judges are elected by the 
people, I have no doubt that, if we could secure 
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the testimony of the members of the American Bar 
ssociation attending this annual meeting, we 
ould find many of them challenging and refuting 
the views stated by Lord Bryce as to their respec- 
tive States. 

Moreover, whilst the members of our profes- 
m differ as to the relative merits of the appointive 
nd elective systems, and I have not space in this 

review to discuss that very important and interest- 
ing theme, no one can assert that the appointive 
system has proved itself to be invariably superior 
to the elective system. It is quite true that an 
executive, guided by the advice of competent ex- 
perts, ought to be able to examine into and pass 
upon the qualifications of an applicant or candidate 
recommended for high judicial office far better than 
any nominating convention or the people acting 
through direct primaries. Nevertheless, recent 
striking examples in both federal and state govern- 
ments have shown that political and personal con- 
siderations have at times controlled judicial ap- 
pointments by executives and that the selections 
have not always been from among those qualified 
by learning, or character, or reputation in profes- 
sional circles. 

I do not, however, mean to claim that our judi- 
cial systems are faultless. There have been, and 
from time to time there are, unsatisfactory and ob- 
jectionable judges in the United States as in other 
countries and under other forms of government. 
There are undoubtedly among us the defects and 
legacies of pioneer life and of a comparatively newly 
settled country of vast area, and we may suffer 
from the influx of millions of immigrants destitute 
of the instincts and traditions of Anglo-Saxon lib- 
erty regulated by law. It would be absurd to expect 
uniform excellence or perfection in a body of hun- 
dreds of elective and appointive judges. But, taken 
in all, the American judiciary has upheld the tradi- 
tions and standards which ought to be maintained, 
and has proven itself to be the most competent and 
satisfactory branch of the federal and state govern- 
ments. It has generally been found to be equal and 
is now generally equal to the high and noble func- 
tion of administering justice between the State and 
the individual and between man and man. We may 
well recall with pride what the late Chief Justice 
White said of the American judiciary at the annual 
meeting of our Association in October, 1914: 

My second thought, as I comprehensively contem- 
plate the mode in which the judicial power has been 
exerted from the beginning by the courts both national 
and state, of all degrees of jurisdiction, is one of marvel 
at the devotion, the fidelity, the self-restraint and the 
love of country with which the power has been exerted; 
how rare the abuse, how infrequent the slightest sem- 
blance of ground for the belief that wilful wrong was 
committed, that is, that there was an intentional trans- 
gression of authority. What a tribute this is to our 
profession—for judges and lawyers are one. Indeed, 
as I look at the subject, and contemplate the varied 
methods by which judges have been selected, the fre- 
quent shortness of their tenure, the almost usual in- 
adequacy of their compensation, the natural exultation 
and pride in our profession which comes to me is 
tempered by a sense of reverent restraint, since the 
thought cannot be resisted that a result so remarkable 
has been brought about by the dispensation of a merci- 
ful Providence in vouchsafing the fulfillment of the 
promise, “As thy days, so shall thy strength be.” 

Certainly this fine testimonial came from one 
vell qualified to express a fair and true judgment of 

the record and character of the American judiciary. 
Not only had he served as a Justice of the United 


States for twenty-seven years, but before that he 
had been an Associate Justice of the Supreme Court 
of Louisiana and later a Senator of the United States 
from that State. 

There is nothing more essential to the success 
of any government than faith in the competent ad- 
ministration of justice and confidence in the impar- 
tiality and integrity of its judges. “There is,” as 
Lord Bryce points out, “no better test of the excel- 
dence of a government than the efficiency of its ju- 
diciary system, for nothing more nearly touches the 
welfare and security of the average citizen than his 
sense that he can rely on the certain and prompt ad- 
ministration of justice . . . Law sets for all a moral 
standard which helps to maintain a like standard in 
the breast of each individual.” It, is, therefore, a 
very grave and serious thing to say anything that 
tends unwarrantably to shake or destroy the faith 
of the masses of our citizens in the competency and 
probity of our judges; and it must long be a source 
of profound regret to the American Bar that Lord 
Bryce should have recorded the conclusions I have 
mentioned. 

The enduring character of the famous classic of 
de Tocqueville entitled “Democracy in America,” 
first published in 1835, and of Lord Bryce’s equally 
famous “The American Commonwealth,” first pub- 
lished in 1888, must admonish us of the permanent 
and incalculable harm which may be done by the 
statements of Lord Bryce in “Modern Democra- 
cies,” and their tendency to impair the faith and 
confidence of our people in the Judicial branch of 
our governments. These statements are certain to be 
hereafter quoted in attacks upon our judiciary, and 
they may mislead many and shake the*confidence 
and faith of not a few. They will tend to revive 
attacks upon the courts, and to justify such criti- 
visms as were given publicity last week when the 
American Federation of Labor again intemperately 
criticized and challenged as judicial usurpation the 
exercise of the beneficent power and duty of the 
courts to refuse to enforce statutes passed in con- 
flict with or in defiance of constitutional limitations. 

I submit that it is not the fact that, “every- 
where” in the United States, the administration of 
criminal justice by the courts is so defective that it 
constitutes a “disgrace to American civilization.” 
Although a few sensational and extraordinary 
criminal cases have tended to bring reproach and 
disrepute upon us, they are not typical or charac~ 
teristic in any fair or reasonable sense of the im- 
mense mass of criminal prosecutions. It is true that 
many unwise technical and unnecessarily oppressive 
rules survive from the past; but these should be 
changed by the legislative branch and not by the 
courts, for the judges are administering justice ac- 
cording to law and not legislating or endowed with 
power to disobey or change settled rules. Delays 
often result from crowded calendars and the ac- 
cumulation of cases as well as from the incompe- 
tency or dilatoriness of lawyers or prosecuting offi- 
cers, and in certain States the enforcement of the 
law is sometimes weak and fitful and lacks that 
certainty and consistency which are so essential to 
the satisfactory and effective administration of 
justice. These faults, I believe, are exceptional. It 
would be hardly surprising that they should be 
found to exist in so populous and extensive a coun- 
try and in so complex a federal system of forty- 
eight separate and independent states united under 
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a national government of limited powers and ex- 
tending over an extensive territory. Perfection 
could hardly be expected, although ever to be 
striven for. At any rate, perfect or faultless admin- 
istration of justice has never yet been found in any 
populous country under any form of government at 
any period. 

It is, I submit, manifestly the duty of the 
American Bar to defend the good name of the 
judges, to refute such criticisms as I have quoted, 
and to insist, for such happily is the truth, that the 
judicial system of our country as a whole is not 
characteristically or fundamentally faulty, though 
undoubtedly there is need of change or reform in 
many details of procedure and of substantive law 
and that exceptional instances of disqualification 
and unfitness for judicial office may here and there 
be found. 

The American Bar Association will never be 
called upon to render a greater public service than 
that of refuting all unwarranted general criticisms 
of our courts and such broad and erroneous gener- 
alizations as those to which I have referred. Criti- 
cisms from so high an authority as Lord Bryce will 
unfortunately be constantly repeated in the press 
and current periodicals, and may find ready accept- 
ance among the ill-informed. The judges cannot 
defend themselves; and, if the profession at large is 
indifferent and silent, judgment will go by default 
in the form of public opinion. Nothing, of course, 
could be a greater menace to our institutions and 
form of government than a general distrust of our 
courts. I, therefore, would say, in speaking to my 
text, that the primary duty and responsibility of the 
American Bar is at all times and in all places to de- 
fend the repute and. prestige of the American judi- 
ciary and to justify the people’s confidence in the 
probity, learning, impartiality and independence of 
our judges as well as in the ordinary justice of their 
decisions. A bench so defended, upheld and 
esteemed will attract lawyers of distinguished abil- 
ity, elevated standards and high character, who will 
then be more willing to consecrate their lives to the 
administration of justice, the highest and noblest of 
all public service. 

Next in importance among the duties and re- 
sponsibilities of the Bar is the education of the 
electorate to a realization of the truth that learning 
in the law is indispensable and that no amount of 
popularity or good intentions can be a substitute. 
This education of the people is only practicable by 
means of constant and systematic propaganda. All 
classes should have deeply impressed upon their 
minds, first, that the courts afford the only-effective 
and real protection and security for their personal 
liberty and their property; secondly, that neither 
can be maintained except when justice is admin- 
istered competently, uniformly, consistently and 
impartially and always according to the law, and, 
thirdly, that a judge who has a mere smattering of 
law is dangerous to any community, for half-knowl- 
edge is frequently worse than ignorance. 

A special and urgent duty of education and 
propaganda rests upon the Bar of the present gen- 
eration. Women recently enfranchised now con- 
stitute fully one-half of the voters of the country, 
and they have little, if any, traditions, or what I 
shall term political instinct to guide them. It may, 
indeed, be said that women voters generally have 
no definite conception of the vital importance to all 


classes of expert service on the bench and of adher 
ence by our judges to the settled rules of law. It is 
easy for any man and woman to grasp the simple 
idea that a judge should be honest and impartial 
that is instinctively appreciated. But few have any 
conception of the truth that justice according to law 
is what all must strive to secure and uphold as dis 
tinguished from what is expressed in such catching 
phrases as “Justice without law,” or “Justice with- 
out regard to the technical rules or precedents oi 
the past.” 

Another consideration which is peculiar to our 
own day and has greatly increased the duty and 
responsibility of the Bar in the selection of judges 
is the introduction of the primary system of direct 
nominations. Mr. Chief Justice Taft declared in an 
address several years ago that “Of all the evils 
which are supposed to be a cure for all evils the 
direct primary is the worst. . . . As an example of 
what the primaries can do, I will say that they have 
already seriously impaired the standard of the judi- 
ciary.’ 

en can be no doubt that the qualities re- 
quired in a candidate for judicial office should be 
knowledge of the law, love of justice, probity, im- 
partiality, independence and dignity, amd that mere 
popularity, or, what is so often mecessary to popu- 
larity, good-fellowship, is the last quality we look 
for in a judge. The self-seeker and self-advertiser 
—the man who will go around soliciting signatures 
to a nominating petition and then campaign for sup- 
port in the primaries,—is seldom qualified by tem- 
perament or character for judicial office and seldom 
has the self-respect and dignity which we expect in 
a judge. 

Before a judicial candidate can be intelligently 
and wisely selected, there must be a most thorough 
investigation and exchange of views as to his pro- 
fessional scholarship and repute, his practical train- 
ing and experience, and his character. The question 
of his popularity should only be secondarily consid- 
ered, if at all. A proper test is much more likely to 
be applied when there is responsible party govern- 
ment and appointment by an executive directly ac- 
countable to the people, or nomination by a 
majority of responsible representatives present in a 
public convention and discussing and debating the 
relative merits of candidates. Such investigation 
and discussion before the filing of designating cer- 
tificates is seldom practicable under the direct pri- 
mary system, particularly in populous communities. 

In the State of New York, the direct primary 
system has been in operation for ten years as to 
justices of the State Supreme Court and eight years 
as to judges of the Court of Appeals, and its prac- 
tical operation has been unsatisfactory. It has also 
compelled greater activity on the part of the Bar in 
order to secure the renomination of judges who had 
competently and satisfactorily served an elective 
term and the selection and nomination of lawyers 
of learning, experience and character. 

The election Law of New York provided that, 
in order to become a candidate of any party for the 
office of judge of the Court of Appeals in the state- 
wide primaries, designating petitions should be 
signed and acknowledged by at least three thousand 
enrolled voters of the particular party, and to be- 
come a candidate for the office of justice of the 
Supreme Court in any one of the nine judicial dis- 
trict primaries, designating petitions should be 
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ened and acknowledged by at least fifteen hun- 
lred enrolled party voters. 

It had long been the general policy of the Bar 

f the State of New York to urge-and support the 
renomination and reelection on a non-partisan basis 
of all judges who had competently and satisfactorily 
served an elected term and who had upheld the inde- 
pendence, dignity and prestige of the Bench. This 
policy had tended to promote independence and 
impartiality in our judges, and to make them feel 
that their renomination and re-election would de- 
pend only upon the character of the judicial service 
they rendered and that they would not have to look 
to political organizations or groups for renomina- 
tion if they desired to continue in judicial office. 
Public opinion, stimulated in greatest measure by 
the Bar, had compelled the two great parties to unite 
in the renomination of satisfactory judges irrespec- 
tive of party affiliation, although there had been 
some exceptions. 

Under the new law, however, political conven- 
tions could not renominate; and, if a non-partisan 
renomination of a particular judge by the two great 
parties were deemed desirable, this meant that at 
least six thousand signatures had to be obtained in 
the case of a judge of the Court of Appeals and 
three thousand in the case of a justice of the Su- 
preme Court, simply in order to secure the printing 
of the candidate’s name on the official primary bal- 
lots. The labor of securing these signatures to 
nominating petitions and the expense for printing, 
notaries’ fees, etc., were considerable, and, of course, 
no self-respecting judge would undertake to solicit 
signatures for renomination, or be willing to place 
himself under obligations to any individual or 
group, even if he could personally afford the ex- 
pense necessarily attending primary campaigns. 

It was, therefore, realized that the new system 
imperatively imposed upon the Bar the duty to see 
to it that the necessary funds were raised by volun- 
tary contributions and that the requisite signatures 
were obtained in order that the name of a judge 
whose reriomination was desired might at least ap- 
pear upon the official primary ballots for the action 
of the party voters. This meant that year after 
year, as long as the primary system continued, the 
Bar had to organize months before the primaries 
were held, prepare and print nominating petitions, 
and obtain the necessary signatures. In fact, dur- 
ing the ten years that the direct primary system was 
in operation in the State of New York, the Judiciary 
Committee of the Association of the Bar of the City 
of New York felt called upon, each time the renom1- 
nation of a satisfactory judge was desired, to organ- 
ize the machinery for securing the signatures of 
thousands of duly enrolled voters and employ no- 
taries to solicit signatures, and the supervision of 
this work required months of preparation and con- 
stant attention, notwithstanding the fact in some 
instances that there was no doubt of the general 
desire to re-elect particular judges upon a non-par- 
tisan basis and thereby ensure their continuance on 
the Bench and that the political leaders were agreed 
that this should be done. 

Many thoughtful observers among the mem- 


bers of the New York Bar became convinced that - 


the practical operation of the direct primary system 
had refuted the hopes and promises with which the 
advent of this alleged reform had been urged and 
heralded. It had been assumed, in the face of all 


practical experience to the contrary, that if the vot- 
ers had the direct power, and other methods of 
nominating candidates were abolished, they would 
perform their political duties more actively, that 
better qualified and more competent and independ- 
ent candidates Would then offer themselves or 
somehow would be brought to the attention of the 
electorate, and that nominations would then repre- 
sent the choice of the majority in each party, and 
not that of minorities or of political bosses. How 
the majority were to ascertain the qualifications of 
possible candidates in large and populous districts, 
or co-operate to secure the nomination of the best 
qualified, was left quite in the air. It seemed to be 
conceived that the people would instinctively seek 
and by some process of political inspiration would 
intuitively discern and select for public office the 
best qualified persons in each community. 

In populous constituencies, such as the State 
or City of New York, with hundreds of thousands 
of enrolled voters, it seems almost unreasonable to 
have expected that the direct primary system would 
be more likely to secure competent and trustworthy 
candidates than the old method of nominating at 
public conventions composed of responsible repre- 
sentatives of the voters from each election tlistrict. 
In the State of New York the result of the direct 
primary system has not only been to increase the 
power of the so-called political machines and the 
bosses, but to render them irresponsible, and to im- 
pair party discipline. If an unfit and improper 
nomination was made, the leaders would disclaim 
responsibility by pleading that the secretly directed 
primary had declared the will of the majority. 

In the face of a decade of practical experience 
and a fair and sufficient trial of the direct primary 
system, the New York legislature has this year con- 
cluded that the best and permanent interests of the 
State would be promoted by restoring the nominat- 
ing convention for state A has including judges of 
the Court of Appeals and justices of the Supreme 
Court, and accordingly it has so enacted. 

It was undoubtedly true that there had been 
grave abuses in the convention system, that con- 
ventions at times had been improperly conducted, 
and that the scandals in connection with contested 
seats had become intolerable. But there was no 
form of abuse that could not have been remedied 
by appropriate legislation. Moreover, the control 
of nominating conventions was at all times in the 
hands of the majority of the voters if they would 
only have taken the trouble to enroll and vote at 
the primary elections for competeyt and honest 
delegates. The rights of delegates could readily 
have been safeguarded by law, and the abuses aris- 
ing from contested seats could have been prevented 
by giving the certified delegates an absolute right 
to their seats subject to review only by the courts, 
as has been done in the New York legislation en- 
acted this year. 

The idea that the direct primary would in and 
of itself tend to stimulate greater participation in 
nominations or to eliminate the professional poli- 
tician or the boss has been shown to be erroneous, 
I am informed, in almost every State where the 
scheme has been tried. In fact, quite the contrary 
seems to have been the ultimate result in many in- 
stances, and it may truly be said that the present 
condition of nominating machinery under direct 
primaries is in practice and result much more ob- 
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jectionable than the old system. In final analysis, 
there will be found to be no protection or remedy 
against fraud or corruption in nominating candi- 
dates for public office equal to the participation in 
nominations of the majority of voters as an impera- 
tive duty of citizenship. Our political rights can- 
not be preserved except by our own active and con- 
stant vigilance. In this respect we shall get just 
what we deserve. 

The electoral campaign conducted by the Chi- 
cago Bar Association in connection with the elections 
held in June of this year shows quite conclusively 
the useful public service that can be rendered 
and the controlling influence that can be exer- 
cised by Bar Associations. The success of the 
movement initiated by the Bar of Chicago was com- 
plete, astonishing and inspiring, and the example 
should be emulated. The twenty candidates for 
judicial office who were endorsed by the Bar of 
Chicago were elected and most of them by majori- 
ties of over 100,000 votes. The Bar of that city was 
assessed for the necessary expenses of this cam- 
paign, and it voluntarily raised and expended a 
fund of more than $100,000. The whole campaign 
was fought on the highest plane of patriotic public 
service,-and the issue was the protection of the 
Bench from possible domination by and subserv- 
iency to any political organization. 

The Association of the Bar of the City of New 
York has long had a standing committee known as 
the Committee on the Judiciary, and the jurisdic- 
tion and duties of this committee are prescribed in 
the by-laws as follows: 

A Committee on the judiciary, which shall consist 
of nine members. It shall be charged with the duty of 
observing the practieal working of the courts of record, 
both civil and criminal, and of making such recommen- 
dations to the Association with respect thereto as it 
may deem advisable. 

It shall consider the fitness of candidates nominated 
or proposed for election or for appointment to judicial 
office or to any office connected with the administration 
of justice in the courts of record, and shall confer on 
that subject with other organizations, and with nomi- 
nating conventions or committees, and, in the case of 
candidates for appointment to any such office, with the 
public officer in whom the power of appointment is 
vested, and shall recommend to the Association, at a 
special meeting or otherwise, such action in respect to 
candidates as it may deem advisable. 

This committee has systematically investigated 
the administration of justice in the City of New 
York, the character of the judicial service rendered 
by the judges, and especially the qualifications of 
candidates for judicial office, reporting from time to 
time to the Association. It has been constantly 
active, always ready to hear and investigate com- 
plaints, and before each election has carefully re- 
viewed at length the training and qualifications of 
candidates and made appropriate recommendations, 
which have been almost always approved and en- 
dorsed by the Association. 

The work of such a committee in large centres 
must be at times quite laborious and engrossing; 
and it must always be a difficult and delicate task 
for lawyers to pass judgment upon fellow-members 
of the profession. The performance of such a duty 
unfortunately but inevitably invites bitter resent- 
ments, unwarranted attacks and unfounded chal- 
lenges of motives, and it creates deep and lasting 
enmities. Constant resoluteness of purpose is called 
for in order to resist appeals of friendship and dis- 
regard the probability or the menace of attempted 









reprisals. The duty, however, must be performed 
and by the Bar, and it must not be shirked. There 
is no substitute. No other body of citizens is equally 
qualified. The sole consideration must be the best 
and permanent interest of the public, and the stand- 
ard of performance must be a courageous, unshake- 
able and uncompromising determination to seek the 
truth and to be just, fair and impartial. 

Every Bar Association should have its Com- 
mittee on the Judiciary. It should charge that com- 
mittee with the constant duty of investigating the 
practical administration of justice and the qualifica- 
tions and services of the judges, and it should pub- 
lish full reports as to the learning and character of 
candidates for judicial office, so that the public may 
be informed of their fitness or unfitness. No higher 
or more valuable service can be rendered to any 
community. The vigilant activity of a united Bar 
will be practically controlling in most instances. 
The profession can never exercise a greater influ- 
ence for the public good than when thus placing its 
organized strength, its collective action, its vivify- 
ing esprit de corps, at the service of the State. Let 
the Bar of each community do its full duty and in- 
culcate an appreciation of the practical necessity 
and moral grandeur of the public service being ren- 
dered by our judges, and the people will respond 
to its efforts and leadership if satisfied that its mem- 
bers are striving unselfishly and consistently for a 
competent, independent and incorruptible judiciary. 

Whether we have the appointive or the elective 
system, the paramount duty and responsibility of 
the profession are clearly to coéperate in securing 
the appointment or nomination to judicial office of 
properly qualified lawyers and in firmly and stead- 
fastly opposing the appointment or nomination of 
those who are wanting in the necessary fitness. Sel- 
dom will it be that an executive officer will appoint 
or that political parties will nominate for judicial 
office an unfit candidate in defiance of the objections 
and protests of a united Bar. Either system will 
work satisfactorily if the profession will do its full 
duty in this matter, and, exerting its influence per- 
sistently and unitedly to the utmost, uncompromis- 
ingly insist that competency, experience and char- 
acter shall at all times be the indispensable and 
controlling factors in the selection of our judges. 





Making the Law a Learned Profession 

“Probably the biggest thing accomplished by 
one of the greatest of all meetings of the American 
Bar Association at Cincinnati, Aug. 31--Sept. 3, 
1921, was the raising of educational requirements 
for admission to the bar to two years’ college work 
and three years of legal instruction. 

“The effort to raise the educational standards 
of lawyers has been made more than once in the 
American Bar Association, but only the slightest 
restrictions have been added from time to time. 
It was a most difficult matter to get the bar grad- 
ually to raise the entrance requirements from the 
grammar school standard to graduation from an 
approved high school, and two years of legal study. 
Most of the states have at least this minimum 
aualification, although there are a few, with In- 
diana at their head, which unfortunately have not 
set up even this minimum standard.”—Central Law 
Journal (Sept. 23). 

















THE ILLEGAL ENFORCEMENT OF CRIMINAL LAW 








How the Mob Spirit, Old as the Race, Knowing No Geographical Limitations, Fed by Certain 
Forces in American Life, Constantly Threatens Social Order and Good Government* 





By Lutugr Z. Rosser 
Of the Atlanta, Ga., Bar 


HE tendency everywhere, in vegetable and ani- 

mal life, is to revert to original primitive types. 

In the absence of mental and moral training, the 
human biped steers constantly and inevitably back- 
ward to his cave ancestor. 

The average American, while easily aroused and 
led by passion, willingly bends to the law’s behests and 
looks to it for justice and safety; but when misled by 
anarchy and demagoguery, beset by some great tempta- 
tion or obsessed by some primeval passion, then the 
training and influence of ages of civilization disappear. 

The average American community, under nor- 
malcy, is gentle, well bred, well fed, keeping step, as 
well as humanity is expected to do, with the law and 
the prophets; when in the calm, no inexperienced on- 
looker could ever conceive that it could be lashed into 
storm. 

But when the crisis comes, when swayed by preju- 
dice and passion, when aroused by race clash and an- 
tagonism ; when deceived by demagogues and shysters ; 
when shocked by some atrocious crime; when threat- 
ened with loss of place; when gnawed with famine; 
when excited by class hatred and distrust; when be- 
trayed with political or religious frenzy—the erst- 
while peaceable, happy, law-abiding community be- 
comes a besom of destruction; it is halted by no 
injustice, no cruelty, no brutality ; it is deaf to the voice 
of reason, mercy and humanity. 

Such is the mob—the mob major—maddened by 
lust, plunder, passion, hunger, hatred, personal re- 
venge; the mob subjective, whose madness is super- 
induced by its own real or imaginary wrongs, by its 
own real or imaginary interests or gratification. 

Noteworthy among the mob species is the lynch- 
ing mob. It might justly be called the objective mob. 

Lynching is defined by Rapalje and Lawrence as 
mob vengeance upon a person suspected of crime. 
Both Worcester and Webster define it as the infliction 
of punishment without legal trial by a mob or by un- 
authorized persons. 

These definitions are, in fact, justified by experi- 
ence. Ordinarily, and indeed almost universally, a 
crime, shocking the community by its brutality, is the 
occasion for the formation and operation of a band of 
lynchers. The usual, ordinary violations of the crimi- 
nal law, and generally even brutal and shocking 
crimes, run their regular course in the courts of the 
various states without suggestion or expectation of mob 
violence. But at unexpected intervals some crime, 
by reason of its innate repulsiveness, its brutality and 
wantonness, disrupts the equilibrium of the community 
and the mob forms quickly, spontaneously, and in its 
restless fury, forgetful of all law and restraint, works 
its primitive punishment; or when the community’s 
calm has already been disturbed by a series of crimes, 
or when, for any other reason, the community is al- 
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ready in eruption, crimes that would otherwise and at 
other times be left to ordinary judicial procedure be- 
come the subject of the mob’s action. 

Inevitably, not all those lynched are guilty. In 
the nature of things there is neither time nor oppor- 
tunity for real truth-seeking investigation. The very 
essence of the mob is-swift action, without reflection. 
Its only law—the very law of its existence—is to act 
and then reflect, to hang first and try afterwards. Its 
sole purpose is to supersede and render impossible the 
form and substance of a judicial hearing. The mob 
feels no need for pleading, evidence or sentence. It 
has no doubt, no question. The crime has certainly 
been committed; it has the criminal in its power; 
wherefore should there be hesitation or delay? That 
the unfortunate might escape judicial sentence not 
only does not deter, but is often itself an incentive 
to mob action. The calm, careful deliberation of 
the court maddens the mob. Why should one so 
palpably guilty take the time of the court and, per- 
chance, escape through its meshes? 

The only court action that lynchers respect is that 
variety alas! too prevalent, which most nearly ap- 
proaches their own methods. What lawyer of large 
experience has not seen, in some inflamed, superheated 
community, the unfortunate prisoner lynched in the 
courthouse, although allowed all the naked, dry forms 
of the law? . 

As the lynchers reach a judgment without aid 
from the law, they likewise disregard the law in fixing 
the punishment. Two of the subterfuges used by mobs 
to excuse their actions are the delay and the clemency 
of the courts. The mob is society in eruption, and it is 
too much to hope that it will reach only adequate and 
merciful judgments. It subconsciously seeks justifi- 
cation for its existence and deeds upon the theory that 
ordinary methods and remedies have failed and the 
right end can be reached only by adopting radical 
processes and extreme, severe remedies. Great wrongs 
demand extreme punishment. Its existence presup- 
poses the wrong, and it is remedied for the most part 
with death. The fact that the punishment may not 
fit the crime does not appeal to the mob. There is 
neither time nor inclination to deal with such a subtle 
question—only a punishment swift and terrible can 
come from the mob. It is a monster whose maw is 
insatiable. 

Lynching is no new demonstration of the mob 
spirit. From Colonel Lynch it may have, and doubt- 
less did, take its modern appellation, but in such taking 
there was no infantile christening. Saul was one of the 
earlier and most dangerous types of lynchers; and a 
long line of lynchers, lay and evangelical, preceded and 
succeeded. him. Indeed, lynching has a long and dis- 
tinguished pedigree, sometimes indistinguishably com- 
mingled with the general mob family and sometimes 
branching off from the genus as a well recognized 
species with a nomenclature of its own. Of the latter 
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were the Vemic tribunals of Westphalia, which exe- 
cuted thieves and murderers caught in the act, without 
delay or trial; and the Jedwood justice, “hang in haste 
and try at leisure.” Lydford law is thus aply defined: 

I oft have heard of Lydford law, 

How in the morn they hang and draw, 

And sit in judgment after. 

But no matter how it may intertwine and com- 
mingle with the records of the mob family, and no 
matter whether with or without distinct or specific 
nomenclature, the mob spirit now designated as lynch 
law is as old as human passion. It is older than any 
form of organized government. In primitive times it 
was itself the law and it took ages of development 
and restraint to outlaw it; and although long outlawed, 
it has never been destroyed and has never been wholly 
banished. Now and then it emerges from its conceal- 
ment, its outlawry is for the time forgotten and under 
its sway the people, in fury and frenzy, deal directly 
with the supposed criminal, scorning all form and all 
procedure. That such is the truth all good men de- 
plore, but no wise man will forget. 

The mob spirit, including lynching, has no geo- 
graphical limitations. Whole nations may for a long 
period be free from its debasing influence. England, 
prior to the World War, was instanced as a conspicu- 
ous example. England, with an Anglo-Saxon, homo- 
geneous population, stolid and well poised, with fixed 
stations in life, always free, densely populated, so that 
its citizens were constantly under the eye and in the 
very presence of its law officers, for two centuries 
secure from serious internal dissension and for a cen- 
tury saved from the corruption of serious foreign wars, 
has been happily free from the aroused spirit of the 
mob. It is too much to hope that, even in staid Eng- 
land, such dormant spirit may not, as a result of the 
mighty upheaval of the recent war, have a terrible 
awakening. Indeed, it is even now awaking from its 
century sleep. That it has lain dormant so long is not 
at all conclusive that it has ceased to exist 

In that nook-shotten isle of Albion. 

The lynching spirit exists in England because men 
live there, and she will be thrice blessed if it sleeps as 
quietly in the future as in the past. 

On the contrary, America—East, West, North 
and South—has, in all its history, been the breeding 
ground for mobs, racial, political, labor, religious— 
mobs great and small. Abraham Lincoln, in an ad- 
dress at Springfield, January 27, 1837, moved thereto 
by tragedies in Mississippi and Missouri, said of mobs 
and their atrocities: 

Accounts of outrages committed by mobs form the 
everyday news of the times. They have pervaded the 
country from New Englatid to Louisiana; they are neither 
peculiar to the eternal snéws of the former nor the burn- 
ing sands of the latter; they are not the creature of 
climate, neither are they confined to the slaveholding or 
the non-slaveholding states. Alike they spring up among 
the pleasure-hunting masters of southern slaves, and the 
order-loving citizens of the land of steady habits. What- 
ever then their cause may be, it is common to the whole 
country. 

It necessarily takes no great crisis to organize a 
mob. The sudden, unexpected, impassioned appeal to 
class, racial or religious prejudice may at any time 
furnish the electric spark that will explode the mob 
mag? zine. 

The American people are an ebullient, volatile 
people, likely to boil over or blow up, often without 
rhyme or reason. The explanation is plainly apparent. 
Our population is hopelessly, inextricably heterogen- 
eous. Approximately ten millions are of African 








descent, a little over 50 years removed from the ignor- 
ance and dependence of slavery, the poise and self- 
control of many of whom are even now near zero and 
whose ethnic characteristics, mental and moral traits, 
exaggerated by a sudden licentious freedom, mar- 
velously excite to race prejudice, discord and riot. 

A large and dangerous percentage of our white 
citizens have, without social, political or educational 
preparation, hastily gathered here from the four cor- 
ners of the earth. They have taken asylum here with 
no conception or appreciation of our system of gov- 
ernment. They had but lately escaped from the 
tyranny and oppression of laws in whose making they 
had no part, and it is a tedious process to make them 
believe that wise and just laws can be made and safely 
obeyed, and that liberty is self-restraint and not license. 
They have just fled from class obstructions and re- 
stricted fields of labor, with the expectation that they 
will enjoy, in their new homes, social license and un- 
molested freedom of labor. It has been and will be 
difficult to convince such newcomers that they cannot 
labor when they will, how they will and for what they 
will, and that they can justly kill or destroy to keep 
their places or to keep anyone else out if, for any rea- 
son, they discard them. 

America has boasted herself that she is the asylum 
for the governmental vagarist and heretic, no matter 
what their creed or lack of creed. She has been a very 
Cave of Adullam, to which have gathered “everyone 
that was in distress, and everyone that was in debt, and 
everyone that was discontented.” To be the world’s 
melting pot may be a nation’s glory, but it has its ter- 
rible burdens. The social reaction in so great a 
melting pot will surely manifest itself in social storms 
and earthquakes. 

Serious internal dissensions do not make for law 
and order. The American citizen has been largely 
denied that poise and self-restraint that have their 
growth in long eras of profound internal peace. The 
Revolutionary War was not only a war with England, 
but was also an internecine conflict between Americans 
themselves. The slavery storm arose before the charge 
of Tory ceased to be the acme of shame and hate, 
culminating in the Civil War. The white citizens of 
military age spent four years in its death grapple, with 
all its attendant confusion and demoralization. A 
large part of the Union was invaded and devastated, 
its property confiscated, its slaves made masters. The 
license and abandon of the conqueror and the humilia- 
tion and shame of the conquered beget neither law nor 
order. “Silent leges inter arma.” 

The very privileges of the thoughtless American 
have a tendency to beguile him into lynching. He 
makes the laws, he elects the judges, governors and 
sheriffs. He, in common with his neighbors, sits upon 
the jury. He is very sure that the whole machinery 
of government is his, and he is half suspicious that he 
is himself the government. What reason, therefore, 
in the case of well known or clearly proven criminals, 
is there why he and his neighbors may not dispense 
with the form of procedure that they themselves have 
made and with the services of judges, governors and 
sheriffs whom they have elected, and themselves dis- 
pense justice speedily and by direct rather than by 
indirect and circuitous methods? From the beginning 
the whole subject was in his hands. He could have 
made the law other than it is and just as he would. 
Since guilt is clear, why can he not, quoad hoc, dispense 
with these forms made by himself? Why can he not 
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break down all forms and himself directly apply the 
iaw? While such logic is monstrous, the excited mob 
unconsciously accepts it and atts upon it, forgetting 
that such logic will destroy all law and lead to anarchy 
and certain ruin. 

Lynching is also encouraged by the prevalent 
political heresies—let the people have what they want, 
let the majority rule, “vox populi vox Dei.” With 
their nauseating nostrums the shyster and demagogue 
have poisoned an incredible number of the honest but 
unthinking. The mob readily persuades itself that it 
is the people and that it is entitled to its way. It is for 
the time the majority, at least in temporary power and 
brute force, and it is entitled to rule. It imagines 
itself to be the voice of the people, and hence its voice 
is the voice of God. 

The legal faddist and reformer have done more 
than their share in keeping alive and strengthening 
the mob spirit generally, and the lynching spirit espe- 
cially. The foundations of the temple cannot be 
undermined and at the same time the temple itself be 
preserved in its full strength and beauty. No more 
can constitutions and the eternal, universal founda- 
tions of the law be assailed and discounted without 
marring their beauty and grace, without lessening 
their grasp upon the will and obedience of the people, 
and without weakening their loins and shortening their 
arms. 

Just so far as the legal iconoclasts have, by their 
chatter and scribbling, reached and misled the thought- 
less and unwary, just so far have dutiful respect and 
docile obedience to the law been shattered ; just so far 
has the mob been strengthened and emboldened ; just 
so far has the jurisdiction of Judge Lynch been en- 
larged. 

If the Constitution were builded upon an insecure 
foundation and false legal architectural lines, or if it 
could not stand the strain or attrition of government 
in action, why should it further appeal to the imagina- 
tion or reason of the people? Why should it further 
withhold their hands or restrain their wills? In state- 
craft as well as in commerce, sailors will not know- 
ingly continue service in a rotten ship. If the funda- 
mentals were vagaries, founded on injustice and un- 
righteousness, for the purpose of protecting the strong 
and.oppressing the weak, to secure the continued reign 
of one class and the service of another, then the whole 
superstructure, by the combined efforts of both classes, 
ought to be destroyed, by the one in shame and by 
the other in hate; and that, too, although in its place. 
for the time being, the mob may make the law and 
Judge Lynch execute it. 

If the Constitution ought to be suddenly changed 
whenever and wherever it restrains an impatient, 


excited and impassioned majority, could such a barrier . 


ever stand between the majority and its purpose? How 
could it ever shield the helpless minority? Why should 
not the majority go straight to its purpose, without 
any intervening halts or barriers? Why is not every 
step taken between the birth of its purpose and its 
realization but so much useless lost motion? 

If the judgments of the courts are so devoid of 
inherent strength and sacredness that they may be 
rightfully recalled by the will of the majority, then 
why trouble the courts to give birth to so many sickly, 
spineless things? If the judgment of the majority is 
the ultima thule, why the time and trouble expended 
in formal, useless lawsuits? Why not at once the 
imperial will of the mob rule? Why any appeal to 








Pilate? Why not let the cry, “Crucify him! Crucify 
him!” be the beginning and Mount Calvary the end? 

No faddist or reformer wishes the culmination of 
such a calamity; but they forget, in their wild zeal 
and frenzy, that when they destroy every beacon and 
compass of the past, there is left nothing but the storm 
and the night. 

Neither in the past nor now does the jurisdiction 
of Judge Lynch extend only to rape casese As might 
be expected, the Indians were the first victims in 
America. Prior to the Civil War, summary execution 
of negroes was quite unusual. Judge Lynch’s victims 
were, for the most part, white men. The negro was 
scarcely ever lynched except in cases of conspiracy or 
insurrection. Until 1850 negroes, even when they 
killed their masters, mistresses or overseers, were 
turned over to the law. 

Hanging by vigilance committees in California and 
other Western states for crimes against life and prop- 
erty and for political corruption was, in early days, 
too common to excite comment. 

During the Civil War, and immediately thereafter, 
the lynching spirit at least in the South was tempor- 
arily dormant; yet such lynchings as occurred were 
almost wholly for other causes than rape. _ 

It is not to be gainsaid that originally rape had 
little influence in establishing lynch courts and enfore- 
ing lynch law. The first power such courts exercised 
was the punishment of other crimes which, for the 
time being, had aroused beyond control the apprehen- 
sion, passion and prejudice of the people. Whenever 
and wherever the public peace and safety were sup- 
posed to be threatened by crime, and public opinion 
was too impatient or too inflamed to await the orderly 
procedure of courts, no matter what the crime—Indian 
depredations, murder, arson, slave conspiracy or in- 
surrection, incitement of sla~es, concealing of slaves, 
slave stealing, cattle stealing, robbery, gambling— 
Judge Lynch’s court was organized and his procedure 
enforced. 

Of all crimes, rape, especially if brutal and com- 
mitted by one of an inferior race, most quickly, fiercly 
and uncontrollably excites human passion and revenge. 
When the innocent and pure are ravished by the brutal 
and bestial, unless the fear of God and the majesty 
of the law be deeply imbedded in the hearts and minds 
of the people, the mob, wherever the Anglo-Saxon 
rules, will break down all law, human or divine, and 
in its primitive fierceness will rend and tear and burn. 
But be it said in fairness to all, that previous to the 
evil influences.just before and after the Civil War, ra 
was rarely committed and practically never by the 
negroes upon the whites. 

Criminal repetition or criminal brutality are the 
sine qua non of even partial public approval of lynch 
law. In the absence of these, lynch law cannot survive 
even in communities where the public conscience is at 
the lowest level. , Prior to the Reconstruction era the 
crime of rape was infrequent and was unaccompanied 
by racial hate and brutality. Public passion had not 
then become so inflamed that it overlooked, if it did 
not approve, mob law as a necessary remedy. 

Reconstruction, with its carpetbaggers, its scala- 
wags, and its horde of pious, misguided troublemakers, 
wrought, at least in the South, a swift and disastrous 
change. They at once, as a means to their various 
ends, destroyed the negro’s confidence in and reliance 
on his old master. They influenced the ignorant negro 
with dreams of social equality and intermarriage with 
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the whites; they impregnated his very soul with the 
doctrine that he was the equal of any white man, 
socially, mentally and morally, and that he had but to 
assert himself to become his superior and his master. 
They robbed him of his every stay, his every comfort 
and hope; and they gave him instead an imagination 
diseased and distorted, and developed in him a malig- 
nant hatred for the only friend he had ever had, and, 
if experience is of any value, the only real, genuine 
friend he is, in the near future, likely to have. They 
found him simple, trusting, polite, goodnatured and 
hopeful; they bereft him, so far as they were able, 
of all these simple, lovable qualities and, in their stead, 
they gave him unrest, suspicion, hate, a diseased and 
inflamed ego, an ill-balanced ambition to strut and 
bluster in place and position for which he had no 
aptitude by mental or moral equipment or by tradition 
or training. They found him journeying through life 
in calm and in happiness and content; they destroyed 
his chart and compass and committed him to the dark- 
ness and storm. 

The inevitable happened. The millions of lately 
freed negroes broke loose from all their old moorings. 
Labor was a synonym for slavery, and they loafed. 
Freedom involved full liberty of speech, and they 
preached. They had accumulated for him what the 
white man had, and they took freely when and where 
they could. He was the equal of any white woman, 
and if she would not willingly join with him in wed- 
lock, why should he not gratify his lust, even if it did 
require mutilation and murder? To him liberty meant 
license, and there swept over the South a wave of 
chaos and crime that is still today a nightmare to those 
who lived through it and beyond the comprehension of 
those who did not. 

Prior to the Reconstruction era, most negro crimes 
were petty ones. Murder of the whites was rare and 
rape so infrequent as not to excite racial apprehension ; 
but in the crime wave accompanying reconstruction, 
murder and rape were commingled with a frequency 
that horrified and appalled. 

There seems to have been no effort to keep a com- 
plete record prior to 1885, but from sources obtainable, 
from 1850 to 1860 in the whole country, for rape on 
white women, three negroes were legally executed and 
four were burned at the stake; during 1866, 1867 and 
1868, three negroes were lynched for rape and four 
legally executed; while in 1873, 1874 and 1875, 26 
negroes were lynched for rape and four for attempted 
rape, and six were legally executed. Taking the period 
from 1885 to the present time, it is admitted by the 
negroes themselves that about one-fourth of the lynch- 
ings of negroes were for rape on white women, and 
this is taker’ as proof positive that it is not the raping 
of white women by negroes that keeps alive the lynch- 
ing spirit in the South. 

That it is not the sole cause is readily admitted, 
and that even rape does not justify it is not open to 
dispute, but it cannot be fairly disputed that the fre- 
quent fiendish raping of white women by negroes does, 
as nothing else does or can, nourish and foster lynch- 
ing and gives it whatever apparent approbation it 
enjoys. The admission that one-fourth of all the 
lynchings is for rape is fatal to the contention that it 
is inherent viciousness of the mob and not the raping 
of white women that explains the Southern mob. 

Nothing so arouses the hate and revenge of the 
Anglo-Saxon as does the crime of rape. The equi- 








librium of a community may successfully stand the 
shock of murder, even cowardly, brutal murder; and 
may even withstand, though most unlikely, the shock 
of rape when the woman is defiled by one of her own 
race, without murder or mutilation; but when a 
woman, innocent and of good repute, is ravished, muti- 
lated and murdered, and especially by a_ brutal, 
ignorant member of an inferior and socially ostracized 
race, then nothing but Divine Providence or vis major 
of arms can hold the fury of the mob. 

No man with blood in his veins can, in the quiet 
of an unprotected rural community, stand in the pres- 
ence of the ravished, mutilated and murdered body of 
an innocent, simple child of the people, see the pitiful 
evidence of her struggle for self-defense, and hear the 
wild wail of shame and grief from her kindred and 
friends, and at the same time, holding his primitive 
impulses in leash, preach of “righteousness, temper- 
ance, and the judgment to come.” Under such sur- 
roundings the great Apostle to the Gentiles, after his 
conversion, might have done so, but there are few 
Americans of 1921 who have the self-control or the 
Divine grace to quiet the call of the wild and, in the 
interest of social peace and quiet, calmly uphold the 
majesty of the law. The ordinary American, no mat- 
ter where his abode, would most likely forget God and 
curse the law. The man who can stand calm and col- 
lected under such circumstances is indeed a ‘tame man, 
who has purged himself of all his native wildness. 
Nor is it likely to contribute to the serenity of the man 
so situated to remind him that such crimes are only 
one-fourth of all the crimes which provoke lynching. 
Just as well remind a community afflicted with disease 
that only one-fourth of its ailments are cholera or 
typhus, or a community wrecked by storm and earth- 
quake to soothe them by the statement that only one- 
fourth of the forces of nature are storm and earth- 
quake. 

Without a final settlement of the dispute as to 
whether rape initiated and sustains the present de- 
plorable lynching situation, one thing is sure—it has 
not in the past, nor will it be in the future, restricted 
to rape. Every lynching, no matter what the cause, 
loosens public restraint and leaves the public conscience 
seared. Law violation does not stop with the infrac- 
tion of one law, no matter how unpopular or unwise 
the broken law. When Judge Lynch’s court is once 
called into existence, there is no hope that his juris- 
diction will or can be restricted. It will execute today 
for rape or murder; tomorrow for theft or burglary. 
Today the lynchers, no matter how unwisely, may have 
in mind the good order, peace and safety of society; 
tomorrow, infected by evil example, they may be the 
ignorant, the irresponsible and the evil-disposed, with 
no thought of punishing crime and assuring the public 
safety and order, but bent solely on promoting their 
own evil designs or gratifying personal revenge. Just 
as the waters of a great reservoir will, when loosened, 
engulf and destroy the whole valley below, so will the 
pent-up mob spirit of the multitude, when unloosed 
and unrestrained, engulf and destroy the whole social 
fabric. The mob spirit is the very antithesis of order, 
peace and safety. 

The search for the cause of lynching is important 
only as a means for seeking to end it. No matter what 
the cause, it will certainly end, first, when negroes 
cease raping white women; and, second, when the 
white people of the country have reached that height 
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of perfect self-control when they can, in, the presence 
of ravished, murdered innocence, say to the law: “Thy 


will and not mine be done.” When that condition is 
reached, if ever it is reached, as the result of religious 
and moral teaching and training in right thinking, then 
lynching will cease and Judge Lynch will go into re- 
tirement from which only some mighty social upheaval 
can recall him. 

The sudden cessation of negro rapes might not ina 
day stop lynching; evil tendencies and habits, long in- 
dulged in, are never soon ended. But in the South at 
least, such cessation would finally end lynching as 
speedily and effectively as evil things can be ended. 

Lynching has been endured, but it has never met 
the approbation of the intelligent-thinking people of 
the South. But the horror of the negro rapist, the 
dread and danger of him, which for a generation has 
alarmed and disquieted every unprotected rural district 
in the South, has stunned them into inaction or ap- 
palled them into action, against their own hearts and 
consciences. Let this one dark terror end; free the 
women of the South from this ever dreaded monster, 
then lynchings for all other crimes will shrink from 
view like some evil spirit of the night. The public 
opinion that is at least supine, if not indulgent, will 
rise in its might and purge the South of its evil lynch- 
ing report. 

Whether rape has been or can be lessened or de- 
terred by lynching cannot be fairly settled by statistics. 
But even statistics tend to answer in the affirmative. 
Immediately after the Civil War, of the lynching 
crimes rape is estimated at 43 per cent for the years 
1866, 1867 and 1868; ahd 70 per cent for the years 
1873, 1874 and 1875; while for the year 1920 only 
about one-third were lynchings for rape and attempt 
to rape. 

The proportion of rape to other crimes has not, 
since 1885, been uniform. Years when rape reached 
a high percentage were usually followed by years when 
the percentage was small, and vice versa; exciting at 
least a suspicion that the horrors of lynching did linger 
in the African mind, at least partially, for a twelve- 
month. 

But aside from statistics, which in the case of the 
negro and negro crimes are particularly incomplete 
and misleading, it can never be determined whether 
lynching has or has not lessened or deterred rape. 
What would have been the result if no negro rapist 
had ever been lynched ; if all of them had been turned 
over to the courts to be legally convicted like a hero 
and to be legally executed like a martyr? To the 
average ignorant, brutal negro rapist, the courthouse 
is but a stage where, for a while, he struts as the lead- 
ing actor; the gallows is but a gateway to martyrdom 
and a martyr’s crown. 

Judged by ordinary human standards and ex- 
periences, the conclusion would be inevitable that the 
horrors of lynching would deter the rapist and lessen 
rape. The certainty of torture, mutilation and the 
faggot would lessen all other crimes, would deter al! 
other criminals. 

Now and then in the world’s history, some priest 
or prophet, rather than disavow his faith, has defied 
torture and death; but in all times the fear of them 
would cause the multitude to abjure any faith, to re- 
cant any doctrine. Has it been reserved to the brutal 
African rapist to be removed from all fear of the 





torch? Does some weird, barbarous fascination for 
his crime rid him of all fear of punishment, whatever 
its severity? 

If fear of punishment by lynching has not, and 
will not deter or lessen the crime of rape, then indeed 
have the people of the South been given over to a 
sad fate. If lynching does not deter the negro rapist, 
then certainly the law will not. The punishment of 
Judge Lynch is certain, speedy and terrible. From it 
there is no loophole for escape, no time for prepara- 
tion, nor for forgiveness. It is a monster of destruc- 
tion, without hope and without mercy. The law moves 
with deliberation, decides with justice and executes 
with mercy. Upon what theory would the law lessen 
and deter, while lynching would not? 

It is useless to suggest that there inheres in the 
law some potent charm that could move the negro 
rapist or frighten him into obedience. In a vague wav 
he knows that the law stands between him and his 
passion, but it is too calm in its procedure. It will 
punish him for his crime, but the judgment of the law 
does not equal that of Judge Lynch in striking terror. 

Not all rapists have been lynched. Since recon- 
struction a large number of them have been legally 
executed. Indeed, in cities and in populous centers, 
well policed or protected by the military, legal execu- 
tion is almost the invariable rule. If, then, the conten- 
tion is true that rape has not only not been lessened 
but is on the increase, then truly there should be alarm. 
If neither lynching nor the law, nor both combined, 
can halt this demon, then indeed are we undone. 

To the complaint of the negro against lynching the 
white man has, often in effect, and at times in words, 
said: “Stop raping our women and we will stop lynch- 
ing your rapists.” To the lay, undisciplined mind this 
is a fair proposition, and when not accepted by the 
negro (as necessarily it cannot be), the white man is 
prone to construe the non-acceptance as a declaration 
by the negro that he will not stop raping, but that 
the white man must stop lynching. Of course, if 
feasible, this would be a rough and ready solution 
of the problem, and it not at all follows that because 
the negro will not voluntarily stop raping, the white 
man is justified in the continuation of lynching. 
Wrong ought to cease and that, too, without con- 
sideration. Raping ought to stop, and the lynching 
nightmare must, in the interest of both races, stop. 

But much harm has been done by this unilateral 
discussion of this bilateral subject. There has been 
a great outcry against lynchers and the expenditure 
of a great deal of maudlin sympathy for the lynched. 
The preachers, full of a great deal of misinforma- 
tion and a desire for notoriety, have in the name of 
religion vilified and abused the white people of the 
South, without a word of condemnation for the rapist 
and without a word of sympathy for the plight of 
the whites. The politician, keen for votes with which 
to boost his mediocrity inte place and power, has 
worried and exhausted himself in fierce partisan 
tirades against the Southern whites, without a sug- 
gestion, and perhaps with a denial, that any provoca- 
tion or conscious wrong exists on the part of the 
negro. Teachers, in hordes, have been zealous in 
instilling in the negro the full lesson of his political 
rights, but there has been raised no concerted cry 
against his lustful crimes against white women. 

This one-sided discussion has not only been un- 
fair, but has worked great harm. From it the negro 
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unconsciously assumes an attitude of injured inno- 
cence, and the white man the dogged stubbornness of 
one who feels himself unfairly treated. Let the 
friends of humanity and law cry out day and night 
against lynching, and spare not! but in so doing, do 
not pass by, in excuse or silence, the hideous criminals 
who keep lynching alive. On the contrary, flay them 
with a whip of scorpions! Public opinion, in its fuli 
strength, directed fairly and impartially against this 
fearfully evil situation, will do a great work for 
humanity. A one-sided discussion and condemnation 
will accomplish not even half the difficult task at 
hand. 

Not a few modern criminal reformers would 
readjust our criminal procedure to meet the mob’s 
impatient thirst for revenge. They would take from 
the prisoner every safeguard now vouchsafed to him 
by the wise and persistent struggles of a hundred 
years. They would speed up the courts so that they 
might run a more even race with the mob. If such 
reformers had their way, a court, in the time of ex- 
citement and’ passion, presided over by a weak and 
pliant judge, and guided by a prosecuting officer am- 
bitious for advancement and greedy for public favor, 
could be distinguished from Judge Lynch’s court 
only by a competent expert. 

Our judicial system is not perfect, but lynchings 
cannot be attributed to that fact. Whatever the faults 
of our legal system, it is not responsible for lynch law. 
The mob lynches not by reason of any defect or delay 
in the law, but because the aroused passions of the mob 
want no law and will wait for no law, no matter how 
certain, no matter how swift. Lynching is not a pro- 
test against law, but is the outburst of primeval passion 
that ignores all law, waits on no court, and is satisfied 
with no punishment which it does not select and which 
it does not inflict. No legal sentence is severe enough, 
no legal execution brutal enough. The mob wants to 
rend and tear, mutilate and burn. It will not tolerate 


. \the sheriff as executioner. ‘Vengeance is mine,” saith 


the mob, “and I will wreak it now in a whirlwind of 
passion and blood.” 

The law is the child of civilization—the mob is 
the spirit of the jungle, and it will no more wait upon 
the law than would the jungle on civilization.: 

The demagogue who excuses lynching or condones 
it under the pretense of defects in our legal system 
or the misuse of the pardoning power is a traitor to the 
state. And he is the arch-traitor of them all who, as 
the purchase price of its votes, corruptly deifies the 
mob as the savior of the state from courts which he 
claims are inefficient and from governors he charges 
are faithless. 

Nothing but the uplift of both races will eradicate 
lynching—the white race lifted upward to a calm 
atmosphere of temperance and self-control; the negro 
uplifted from his present ungovernable criminal lust. 
This will not be done by the law alone; the disease is 
too deep seated and of too long standing to be cured 
by the mere fiat of the criminal law. There must be 
an awakening of the public conscience, an expansion 
of the public understanding, and this must be done pari 
passu. Mere tirades against the white race will not 
stay their hands and will encourage the negro to 
greater lust and brutality. 

The mob spirit manifested in lynching is sub- 
versive of all law, of all peace and safety, but not more 
so than is the mob spirit wherever, and whenever, and 
however manifested. It has become the fad to arraign 









lynching as the anathema maranatha of mob violence 
Such arraignment is as far from truth as most fads 

Few agencies can be more destructive of social 
order and good government than the labor mob. It 
does not pretend to punish for violation of the criminal 
law, but destroys all property, no matter whose it is, 
that obstructs its selfish ends. It mutilates, maims and 
kills not only those who do not humbly bow to its bid- 
ding, but as well the innocent who happen to be within 
the radius of the conflict it has provoked. It bullies 
sheriffs, defies judges, ignores legislatures and con- 
gresses, and threatens governors and presidents. And 
all this not because of any crime committed or any pub- 
lic wrong done, but solely because others decline to 
contract with it on its own terms and because others 
wish to work when it will not. 

The physical havoc wrought by the labor mob is 
appalling. In the last decade millions of dollars in 
property have been destroyed by it needlessly, ruth- 
lessly! Its victims, if accurately known, would far 
outnumber the unhappy victims of Judge Lynch. In 
a small area of one of the states not much larger than 
an ordinary county, the victims of the labor mob out- 
number all of Judge Lynch’s victims for a year past. 
The grand total of all the victims of all such mobs in 
the United States for any one year of the last dozen 
would surprise and alarm those who have not kept in 
touch with the labor troubles of the past decade. .. . 

Too often, the labor mob is born not as the result 
of a sudden gust of ungovernable passion, but of de- 
liberation and preparation. Each mob is not an isola- 
tion, but a part of a fixed system, from which is 
drawn experience, courage and hope. It may, and 
often does, live long enough to vote and to exert its 
corrupting influence upon legislation and administra- 
tion, to sanction the conduct and reaffirm the creeds 
of. other such mobs, past and present, and by new 
schemes and devices to strengthen and secure the uni- 
versal object of all such mobs. The members are too 
often not few, but include thousands ; its area of opera- 
tions not restricted, but too often includes a province. 
It is not always dissolved by the active presence of 
arms or constables, but too often, in defiance of both, 
continues its work of destruction and murder. And 
when it does dissolve, it does not slink away in dark- 
ness or fear, but boldly, defiantly, boasting of its deeds 
and with the promise of re-assemblage on its lips. 

No matter what may be said in explanation, noth- 
ing can be said in extenuation of lynching. It is an 
inexcusable and pernicious part of the mob spirit that 
is so constantly and industriously laying the axe at the 
root of this government. All parties ought to seek its 
destruction by persuasion, by teaching; and last, but 
not least, by the terrors of the law. But the doing so 
ought not to be made the occasion or the excuse to 
extenuate or conceal the mighty, deadly germs of which 
lynching is only one of the species. Do not let the 
demagogue hide his cowardice when he glosses over 
or excuses the rioting labor mob by his lusty screams 
against lynching, especially if the lynchers are non- 
residents. Do not overlook or excuse the hypocritical 
teacher, preacher or reformer who vents his spleen and 
partisanship in decrying lynching in another state, but 
fawns upon the mob spirit that rages at his very door. 
To attack one of the germs only, and leave the other 
one to safely thrive, is governmental suicide. . The only 
safety is impartial annihilation of the whole poisonous, 
pestilential brood. Annihilation, not dallying, is the 
only guarantee of national safety. 
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\ssignment of Claims Against United States—Liability of Railroads for Special Assessments 
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By Epcar Bronson TOLMAN 


Claims Against the United States.—Assign- 
ment of 


Seaboard Air Line Railway v. United States, Adv. 
Ops. p. 714. 


Appellant sued in the court of claims to recover 
balances for transportation charges originally due to 
another railroad company to whose rights it had suc- 
ceeded through merger and consolidation. That court 
held that the action could not be maintained because 
of sec. 3477 R. S, which declared that 


all transfers and assignments made of any claim upon 
the United States whatever may be the con- 
sideration therefor shall be absolutely null 
and void, unless they are freely made after 
the allowance of such a claim, the ascertainment of 
the amount due, and the issuing of a warrant for the 
payment thereof. 


The case did not fall within the exception stated. 

The opinion was delivered by Mr. Justice McRey- 
nolds. The heart of the decision is in the following 
paragraphs: 

Section 3477 has been before this court many 
times for construction and application. . . . 

In Erwin v. United States, Goodman v. Niblack, 
and Price v. Forrest, certain exceptions to the gen- 
eral language of the section were recognized because 
net within the evil at which the statute aimed. It 
was intended to prevent frauds upon the treasury, 
and the mischiefs designed to be remedied “are mainly 
two: First, the danger that the rights of the govern- 
ment might be embarrassed by having to deal with 
several persons instead of one, and by the introduc- 
tion of a party who was a stranger to the original 
transaction. Second, that by a transfer of such a claim 
against the government to one or more persons not 
originally interested in it, the way might be conveni- 
ently opened to such improper influences in prose- 
cuting the claim before the departments, the courts, 
or the Congress, as desperate cases, when the reward 
is contingent on success, so often suggest.” 

We cannot believe that Congress intended to dis- 
courage, hinder, or obstruct the orderly merger or 
consolidation of corporations as the various states 
might authorize for the public interest. There is no 
probability that the United States could suffer injury 
in respect of outstanding claims from such union of 
interests, and certainly the result would not be more 
deleterious than would follow their passing to heirs, 
devisees, assignees in bankruptcy, or receivers, all of 
which changes of ownership have been declared with- 
out the ambit of the statute. The same principle which. 
required the exceptions heretofore approved applies 
here. 


The judgment of the court of claims was re- 
versed and the cause remanded with directions. 

The case was argued by Mr. Benjamin Carter 
for the railway company and by Assistant Attorney 
General Davis for the government. 

The case was argued in March, 1920, and restored 
to the docket for reargument in November. It was 
then reargued in April 1921 and decided June 6, 1921. 
There was no dissent from Mr. Justice McReynold’s 
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opinion. It may therefore be deduced that the doubts 
which moved the court to request a reargument were 
removed by the subsequent discussion in open court 
and in the conference room. The case will doubtless 
find its place in the “commonplace book” of many 
lawyers. It is a beautiful illustration of the rule of 
construction which affords a logical and consistent 
escape from the injustice which would be an inevitable 
consequence of the literal interpretation of a statute, 
in cases to which it was not intended to apply. 





Local Improvements.—Liability of Rail- 
roads for Special Assessments—Equal 
and Proportionate Taxation 


Kansas City So. Ry. Co., et al v. Road Improve- 
ment District No. 6. Adv. Ops. p. 715. 


A “road improvement district” for the construc- 
tion of 11.2 miles of gravel road was duly established 
in Little River County, Arkansas, an agricultural 
county with an area of 546 square miles and 16,000 
acres. The boundaries of the improvement district 
included about 25,000 acres of which 130 acres con- 
stituted a railroad right of way with a main track 
mileage of 9.7 miles. An assessment was levied by a 
duly appointed board, which divided farming land 
into five zones determined by distance from the high- 
way, and assessed uniform benefits on all within the 
same zone without regard to improvements or value, 
—in the first, $12 per acre, in the second, $10, third, 
$8, fourth $6, fifth $4. Town lots were similarly 
assessed at uniform rates according to location and 
without regard to value or improvement. The rail- 
way right of way, however, was assessed at $7,000 
per mile of main track and a telegraph, a telephone 
and a pipe line were assessed at a rate per mile all 
without any designated basis. The judgment of the 
trial court confirming the assessment, was affirmed by 
the Supreme Court of Arkansas. 

The railway duly maintained that the assessment 
was unequal, arbitrary and unreasonable and in viola- 
tion of the due process and equal protection clauses 
of the Constitution, and sued out a writ of error and 
filed petition for certiorari. ¢ 

Mr. Justice McReynolds delivered the opinion 
of the court, and in regard to the question of appellate 
procedure, said: 

The validity of the statute having been adequately 
challenged, the cause is properly here upon writ of 
error, and the petition for certiorari will be denied. 

On the main question, he said: 

The settled general rule is that a state legislature 
“may create taxing districts to meet the expense of 
local improvements, and may fix the basis of taxation 
without encountering the 14th Amendment unless its 
action is palpably arbitrary or a plain abuse.” (Citing 
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cases). Ordinarily, the levy may be upon lands spe- 
cially benefited according to value, position, area, or, 
the front-foot rule. (Citing cases). 

If, however, the statute providing for the tax is “of 
such a character that there is no reasonable pre. 
sumption that substantial justice generally will be 
done, but the probability is that the parties will be 
taxed disproportionately to each other and to the 
benefit conferred, the law cannot stand against the 
complaint of one so taxed in fact.” . 

The statute under consideration prescribes no definite 
standard for determining benefits from proposed im- 
provements. The assessors made estimates as to farm 
lands and town lots according to area and position, 
and wholly without regard to their value, improve- 
ments thereon, or their present or prospective use. On 
the other hand, disregarding both area and position, 
they undertook to estimate benefits to the property 
of plaintiffs in error without disclosing any basis therefor, 
but apparently according to some vague speculation as 
to present worth and possible future increased re- 
ceipts from freight and passengers which would en- 
hance its value, considered as a component part of 
the system. 

Obviously, the railroad companies have not been 
treated like individual owners, and we think the dis- 
crimination so palpable and arbitrary as to amount 
to a denial of the equal protection of the law. Bene- 
fits from local improvements must be estimated upon 
contiguous property according to some standard which 
will probably produce approximately correct general 
results. . . 

Railroad property may not be burdened for local 
improvements upon a basis so wholly different from 
that used for ascertaining the contribution demanded 
of individual owners as necessarily to produce manifest 
inequality. Equal protection of the law must be ex- 
tended to all. 


The judgment of the state supreme court was 
reversed and the cause remanded. : 

The case was argued by Messrs. Samuel W. 
Moore and James B. McDonough for the railroads 
and by Mr. John J. Dulaney for the taxing authorities. 


Taxation.—(a) Bank Stock—Other 
Moneyed Capital 


Merchants’ National Bank v. Richmond, Adv. 
Ops. 717. 

The statutes and ordinances here involved au- 
thorized the imposition upon bank stocks, state and 
national, of a tax for state purposes at the rate of 35 
cents and a tax for city purposes at the rate of $1.40— 
a total of $1.75 upon the $100 of valuation, while upon 
intangible personal property in general, including 
bonds, notes and other evidences of indebtedness the 
state rate was 65 cents, ity 
aggregate of 95 cents upon each $100 of valuation. 

The bank instituted proceedings in the local tri- 
bunal for the correction of the assessment, the trial 
court awarded relief but on appeal to the Supreme 
Court of Appeals of Virginia, the cause was reversed 
and the petition ordered dismissed. In due course of 
further proceedings the cause came to the Supreme 
Court of the United States by writ of error and peti- 
tion for certiorari. 

Mr. Justice Pitney delivered the opinion of the 
court and on the point of appellate procedure, said: 





The opinion of the court of last resort shows that 
plaintiff in error drew in question the validity of the 
ordinance and statute, as construed and applied, upon 
the ground of their alleged repugnance to Sec. 5219, 
U. S. Rev. Stat., and that the court sustained their 
validity notwithstanding. Under Sec. 237, Judicial 
Code, as amended by Act of September 6, 1916 
a writ of error is the appropriate process for review- 









ing the final judgment in this court, and the petition 
for allowance of a writ of certiorari will be denied. 

On the main question the learned justice said: 

The supreme court of appeals entertained the view 
that the purpose of Sec. 5219, Rev. Stat., was confined 
to the prevention of discrimination by the states in 
favor of state banking associations as against national 
banking associations, and that since none such is shown 
here, there was no repugnance to the Federal statute. 
This, however, is too narrow a view of Sec. 5219. It 
traces its origin to Sec. 41 of the Act of lone. 3, 1864, 

. in which, besides the restriction that state 
taxation of the shares of national banking associations 
should not be at a greater rate than that assessed upon 
other moneyed capital in the hands of individual 
citizens of such state, there was an extra proviso that 
the tax should not exceed the rate imposed upon the 
shares of state banks. But this was modified by Act 
of February 10, 1868 in a manner which, as was 
pointed out in Boyer v. Boyer, 113 U. S. 689, 691, 
692, . . precluded the posibility of an interpretation 
permitting the states, while imposing the same taxa- 
tion upon national bank shares as upon shares in 
state banks, to discriminate against national bank 
shares in favor of moneyed capital not invested in 
state bank stock. 

By repeated decisions of this court, dealing with 
the restriction here imposed, it has become estab- 
lished that while the words “moneyed capital in the 
hands of individual citizens” do not include shares of 
stock in corporations that do not enter into competi- 
tion with the national banks, they do include some- 
thing besides shares in banking corpofations and 
others that enter into direct competition with those 
banks. They include not only moneys invested in 
private banking, properly so called, but investments of 
individuals in securities that represent money at inter- 
est and other evidences of indebtedness such as nor- 
mally enter into the business of banking. 

The learned justice reviewed and quoted from 
five of the leading cases, particularly emphasizing 
those which turned upon the question of the compe- 
tition between private moneyed capital and that of the 
banks, and concluded as follows: 

In the present case, there is a clear showing of such 
competition, relatively material in amount, and it fol- 
lows that, upon the undisputed facts, the ordinance 
and statute under which the stock of plaintiff in error 
was assessed, as construed and applied, exceeded the 
limitation prescribed by Sec. 5219, Rev. Stat., and 
hence that the tax is invalid. 

The judgment was reversed and the cause re- 

manded. Mr. Justice Brandeis dissented. 

The case was argued by Mr. Legh R. Page for the 
bank and by Messrs. Henry R. Pollard and George 
Wayne Anderson for the city of Richmond. 





(b) Excise Tax on State and Interstate 
Commerce 

Bowman v. Continental Oil Co., Adv. Ops. 720. 

The Continental Oil Company brought suit 
against the Attorney General and certain other offi- 
cials of the State of New Mexico, to restrain the 
enforcement of an act of that state imposing an excise 
tax of 2 cents for each gallon of gasoline sold or used 
and an annual license tax of $50 for each distributing 
station or place of business. 

The case had previously come to the Supreme 
Court on review of an order for a preliminary injunc- 
tion granted by the District Court of the United 
States for the district of New Mexico (three judges 
sitting) on which occasion it was held that since the 
company bought its gasoline in various states outside 
of New Mexico and sold it in the original packages 
and also from distributing stations in quantities to 
suit customers, the sales in original packages could 
not be made liable to a license tax, but that the sales 
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m distributing stations were within the legitimate 
taxing power of the state. The temporary injunction 
was affirmed but the question whether the act was 
separable so that it could be enforced in part and re- 
strained in part, was reserved to the hearing. (Askren 
y. Continental Oil Co., 252 U. S. 444.) 

On final hearing it was stipulated that in the 
ordinary course of business 94.5 per cent of the com- 
pany’s sales were in bulk or from broken packages, 


The trial court held that since the act included 
every distributor of gasoline whether wholesaler or 
retailer, and imposed an excise tax on all gasoline, 
whether sold in original packages or otherwise, and 
made no exemption from either the license fee or the 
excise tax for sales in original packages, the court 
could not read an exemption into it without giving it 
a meaning the legislature might never have intended, 
and held the act not separable, but void as to both 
interstate and domestic business. 

Mr. Justice Pitney delivered the opinion of the 
court on this second appeal, and on the question of 
separability said: 

Assuming that, upon the question of construction, 
the distinct court was right, and that the act mani- 
fests an intent to tax interstate as well as domestic 
transactions in gasoline, and is not in this respect 
capable of separation, still, so far as the excise tax 
is concerned,—imposed, as it is, upon the sale and 
use of gasoline according to the number of gallons 
sold and used,—the divisible nature of the subject 
renders it feasible to control the operation and effect 
of the tax so as to prevent it from being imposed upon 
sales in interstate commerce, while allowing the state 
to enforce it with respect to domestic transactions; 
and with the allowance of an injunction limited ac- 
cordingly plaintiff will reccive the full protection to 
which it is entitled under the Constitution of the 
United States. 

But with the license tax it is otherwise. If the 
statute is inseparable, then both by its terms and by 
its legal operation and effect this tax is imposed gen- 
erally upon the entire business conducted, including 
interstate commerce as well as domestic; and the tax 
is void under the authority of Leloup v. Mobile, 127 
U. S. 640, 647. . . and other cases of that char- 
acter. 

Upon the question of severability, we are con- 
strained to concur in the view adopted by the district 
court; and this notwithstanding our hesitation, in 
advance of a declaration by the court of last resort 
of the state, to adopt a construction bringing the law 
into conflict with the Federal Constitution . 
The subject taxed is not in its nature divisible, as in 
the case of the excise tax. The imposition falls upon 
the entire business indiscriminately; and so does the 
prohibition against the further conduct of business 
without making the payment. By accepted canons 
of construction, the provisions of the act in respect 
of this tax are not capable of separation so as to con- 
fine them to domestic trade, leaving interstate com- 
merce exempt. .. . 

No doubt the state might impose a license tax upon 
the distribution and sale of gasoline in domestic com- 
merce if it did not make its payment a condition of 
carrying on interstate or foreign commerce. But the 
state has not done this by any act of legislation. Its 
executive and administrative officials have disavowed 
a purpose to exact payment of the license tax for the 
privilege of carrying on interstate commerce. But 
the difficulty is that, since plaintiff, so far as appears, 
necessarily conducts its interstate and domestic com- 
merce in gasoline indiscriminately at the same stations 
and by the same agencies, the license tax cannot be 
enforced at all without interfering with interstate 
commerce unless it be enforced otherwise than as 
prescribed by the statute—that is to say, without 
authority of law. Hence, it cannot be enforced at all. 


The district court having come to the conclusion 
that both the license and the tax were inseparable and 












and 5.5 per cent in original packages. : 





void, did not pass upon a contention of the oil com- 
pany that the tax of 2 cents a gallon on the oil sold 
was illegal under the state constitution because not 
levied “in proportion to the value thereof.” The Su- 
preme Court having reached the conclusion that the 
tax was distinguishable from the license fee and was 
not obnoxious to the Federal Constitution, as to intra- 
state commerce, found it necessary to pass on this 
contention of the oil company and on this point the 
learned Justice said: 


Section 1, article 8, of the State Constitution, in- 
voked by plaintiff, reads: “Taxes levied upon tangible 
property shall be in proportion to the value thereof, 
and taxes shall be equal and uniform upon subjects 
of taxation of the same class.” Clearly, the first part 
of this refers to property taxation. The tax imposed 
by the act under consideration upon the “sale or use 
of all gasoline sold or used in this state” is not prop- 
erty taxation, but in effect, as in name, an excise tax. 
We see no reason to doubt the power of the state to 
select this commodity, as distinguished from others, 
in order to impose an excise tax upon its sale and 
use; and since the tax operates impartially upon all, 
and with territorial uniformity throughout the state, 
we deem it “equal and uniform upon subjects of taxa- 
tion of the same class,” within the meaning of Section 
1 cf article 8. . 

The decree was accordingly reversed and the cause 


remanded with directions to grant a decree enjoining 
the enforcement against the company of the license 
tax without qualification and of the excise tax only 
with respect to interstate transactions in the original 
packages, and without prejudice to the right of the 
state to enforce the excise tax as to all sales from 
broken packages and without prejudice to the right 
of the state to compel the company to report all its 
transactions interstate or domestic to the end that the 
state might the more readily enforce that part of the 
tax which had been declared lawful. 


Mr. Harry S. Bowman, Attorney General of New 


Mexico, argued the case for the state and Messrs. 
Charles R. Brock and E. R. Wright for the oil com- 


pany. 


Telegraphs.—(a) Liability—Effect of Gov- 
ernment Operation 
Western Union Telegraph Co. v. Poston. Adv. 


Ops. p. 709. 


Poston recovered a judgment against the com- 


pany, which was affirmed by the Supreme Court of 
South Carolina, for damages resulting from negli- 
gent delay in delivering a telegram while the lines 
were under government control. 
pany brought the case to the Supreme Court of the 
United States by certiorari. 


The telegraph com- 


Mr. Justice Brandeis delivered the opinion of 


the court, and declared that the decision must de- 
pend primarily upon the authority conferred by 
Congress in the joint resolution which empowered 
the President, during the continuance of the war 
to take possession and assume control of an 
graph, telephone, cable or radio systems an 
ate the same, making just compensation for such 
taking and operating, to be determined by, the 
President, and that in conferring upon the Pr 

dent power “to take possession and assume con- 
trol” of the telegraph systems the resolution 
adopted language identical with that which had 
been employed in the act pursuant to which the 
railroads were brought under Federal control. On 
the authority therefore of Mo. Pac. Ry. Co. v. Ault 
(Adv. Ops. p. 647) the learned justice held that 
since the government was operating the property, 
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there could be no common law liability on the part 
of the telegraph company and that there was no 
supplementary legislation which could create a 
statutory liability on the part of the telegraph com- 
panies. It was however contended that the Presi- 
dent’s proclamation, the order of the Postmaster 
General and the contract between him and the com- 
pany concerning compensation authorized suit 
against the company, as the operating agent of the 
government, in the same way that the Federal Con- 
trol Act authorized suit against the Director Gen- 
eral. In reply to this contention (which had been 
sustained by and was the basis of the judgment 
of affirmance of the South Carolina Supreme Court) 
the learned justice said: 

We find in them no basis for such liability. Ob- 
viously neither proclamation, order, nor contract could 
create a liability not authorized by the resolution of 
Congress on which they rest. Nor did they attempt 
to do so. 

Taking up seriatim the proclamation, order and 
contract, it was clearly shown that none of them 
made or attempted to make the companies operat- 
ing agents of the government, but that each of 
them was consistent with the fact that the Presi- 
dent took over the systems themselves and that 
the officers and employees of the companies were 
to operate the properties “for the United States” and 
that this was to be done “in the names of their re- 
spective companies.” 

After thus disposing of the questions of lia- 
bility of the telegraph company, the learned justice 
concluded as follows: 

It is urged that telegraph companies should be held 
liable because otherwise those using the system would 
be without remedy for losses suffered thereby. Whether 
this is true or whether, under the Tucker Act, the 
sender of a message would have a remedy in the court 
of claims or in a Federal district court, we have no 
occasion to consider in this case. If Congress has 
omitted to provide adequately for the protection of 
rights of the public, Congress alone can provide the 
remedy. 

In a marginal note appears reference to a de- 
cision of the U. S. District Court, S. D. of N. Y., 
Heil v. United States, in which a petition under 
the Tucker Act for damages for failure to transmit 
a cable message, was held by Judge Learned Hand, 
on demurrer, to state a good cause of action. 

The case was argued for the telegraph company 
by Messrs. Rush Taggart and Francis Ravmond 
Stark, and for the respondent by Mr. Phillip H. Ar- 
rowsmith. 

(b) Limitation of Liability 

Western Union Telegraph Co. v. Esteve Bros. & 
Co., Adv. Ops. 653. 

The telegraph company delievered to Esteve Bros. 
& Co. at New Orleans (hereinafter called plaintiffs), 
an unrepeated message from the latter’s office in Bar- 
celona, Spain, directing a sale for future delivery of 
2,000 bales of cotton, but the message actually deliv- 
ered to the telegraph company at Barcelona had di- 
rected the sale of only 200 bales. The error in trans- 
mission resulted in a loss to plaintiffs of $31,095. To 
recover compensation for this loss they brought suit 
against the telegraph company in a state court of Lou- 
isiana, which was removed to the Federal District 
Court. It was there stipulated that the error in trans- 
mission occurred on the lines between New York 
and New Orleans, that of the total rate of $6.60 the 
telegraph company’s share was $4.65, of which $3.75 

























































was apportioned to the cable system and 90 cents 
the land lines. 

There had long been a provision in the company’s 
rate schedule classifying messages as repeated, un- 
repeated, day, night, etc., fixing different rates for 
different classes and providing that there should be n 
liability on the part of the company for unrepeat: 
messages beyond the amount of that portion of the 
tolls which should accrue to it, nor for repeated mes- 
sages more than fifty times the additional charge. The 
extra charge for repeated messages was one-half a: 
for cables one-quarter of the basic rate. 

After the Act of June 18, 1910, which broadened 
the scope of the Act to Regulate Commerce, so as to 
include telegraph, telephone and cable companies en- 
gaged in transmitting messages between this and for- 
eign countries, the telegraph company, though not 
compelled to do so, filed its rate schedule (including 
the limitation clause above stated) with the Interstate 
Commerce Commission. The plaintiffs did not know 
of this limitation of liability or that it was so filed, 
nor did they use a blank containing such provision 
At the trial they contended for a recovery of the full 
amount of the loss; the telegraph company contended 
that since the message had not been repeated the re- 
covery should be limited to $4.65, the amount received 
by it as tolls. A verdict was directed for $31,095 with 
interest, judgment affirmed by the Circuit Court of 
Appeals, fifth circuit, and a writ of certiorari granted 

Mr. Justice Brandeis delivered the opinion of the 
court. He called attention to the rule announced in 
Primrose v. Western Union Telegraph Co. (154 U. 
S. 1) that the liability of a telegraph company at com- 
mon law, unlike that of a carrier, was not that of an 
insurer, but was merely for the damage flowing from 
failure to use due care in transmission, that the limita- 
tion of its common law liability was held to be in the 
nature of contract and that therefore knowledge and 
assent had to be brought home to the sender in order 
to bind him (Citing cases). He held, however, that 
since the passage of the amendatory act above re- 
ferred to, the old rules did not apply. On this point 
the learned justice said: 

The question presented for our decision is whether, 
since the amendment of June 18, 1910, to the Act to 
Regulate Commerce, the sender is, without assent in 
fact, bound as a matter of law by the provision limit- 
ing liability, because it is a part of the lawfully es- 
tablished rate. 

Reviewing the provisions of said act, he declared 
that the telegraph company, in sending the message 
from Havre to New Orleans, was governed by the 
act, and that after the filing of the rate schedule the 
rate lawfully adopted and filed was the only lawful 
rate for an unrepeated message, and the limitation of 
liability became the lawful condition upon which it 
was sent: 

The lawful rate having been established, the com- 
pany was, by the provisions of Sec. 3 of the Act to 
Regulate Commerce, prohibited from granting to any- 
one an undue preference or advantage over the public 
generally. (Citing Postal Tel. Cable Co. v. Warren- 
Godwin Lumber Co., 251 U. S. 27, 30.) 

The Act of 1910 introduced a new principle into 
the legal relations of the telegraph companies with 
their patrons which dominated and modified the prin- 
ciples previously governing them. Before the act the 
companies had a common-law liability from which 
they might or might not extricate themselves, acord- 
ing to views of policy prevailing in the several states. 
Thereafter, for all messages sent in interstate or foreign 
commerce, the outstanding consideration became that 


of uniformity and equality of rates. Uniformity de- 
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anded that the rate represent the whole duty and 

e whole liability of the company. It could not be 
aried by agreement; still less could it be varied by 
ick of agreement. The rate became, not, as before, 

, matter of contract, by which a legal liability could be 
odified, but as a matter of law, by which a uniform 
iability was imposed. Assent to the terms of the 
ate was rendered immaterial, because, when the rate 
s used, dissent is without effect. ; : ; 
Space does not permit a review of the interesting 
discussion of the differences between the rules which 
ntrol railroad rates and telegraph rates in view of 
the differences in the statutes applicable respectively 
) the one and the other. 
The learned justice was evidently impressed by 
the hardship occasioned by the rule, and lest the opin- 
n should subsequently be given a broader applica- 
tion he closed with the following paragraph: 

Whether the limitation of liability prescribed for the 
repeated message would be valid as against a sender 
who had endeavored, by having the message repeated, 
to secure the greatest care on the part of the company, 
we have no occasion to decide, because it is not raised 
by the facts before us. It is enough to sustain the 
limitation of liability attached to the unrepeated rate 
that another special rate was offered for messages of 
value and importance, and not availed of. The fact 
that the alternative rate had tied to it a provision 
which, if tested, might be found to be void, is not 
material in a case where no effort was made to take 
advantage of it. 

The judgment of the lower courts was reversed. 

Mr. Justice Pitney and Mr. Justice Clarke dis- 
sented, 

The case was argued for the telegraph company 
by Messrs. Rush Taggart and John G. Milburn and 
for the plaintiff by Mr. Monte M. Lemann. 








Trading With the Enemy Act.—(a) Right 
) of Enemy Property Custodian to Seize 
Central Union Trust Co. v. Garvan (five con- 
solidated cases), Adv. Ops. 243. ment 
Proceedings were instituted in the District 
Court, Southern District of New York, to compel 
elivery to the Custodian under the Trading with 
the Enemy Act of certain securities of a German 
Insurance Company held by persons and corpora- 
tions who claimed the right to their possession as 
trustees for American policyholders and creditors of 
said insurance company. 
The District Court granted the relief prayed 
for, its decrees were affirmed by the U. S. Circuit 
Court of Appeals and the cases were brought to the 
Supreme Court on writs of error. a 
Mr. Justice Holmes delivered the opinion of 
the court and defined the character of the proceed- 
ings and the nature of the Custodian’s right of seiz- 
! ure and possession as follows: 

As is obvious from the statement of the pleadings, 
the libels are brought upon the theory that these are 
purely possessory actions, and that, for the purpose 
of immediate possession, the determination of the En- 
emy Property Custodian is conclusive, whether right 
or wrong. The claimants, on the other hand, set up 
substantive rights, and seek to have it decided in these 
suits whether the funds are enemy property in fact, 
and whether they have not the right to detain them. 

There can be no doubt that Congress has 
power to provide for an immediate seizure in war 
times of property supposed to belong to the enemy, 
as it could provide for an atachment or distraint, if 
adequate provision is made for a return in case of 
mistake. As it can authorize a seizure in pais, it can 
authorize one through the help of a court. The only 
questions are whether it has done so, as supposed by 
the libellant, and if so, whether the conditions im- 
posed by the act have been performed. _ 

The learned justice heid that Sec. 17 of the act, 

xiving to the District Courts jurisdiction to make 






all such orders and decrees as might be necessary 
and proper to enforce the provisions of the act, 
gave them undoubted power to enforce compliance 
with any lawful demand for possession which the 
Custodian might make, and that the Custodian as 
the agency of the President had the right to seize 
property which he, acting for the President, had 
determined upon investigation to be enemy-owned, 
and that this determination and demand called into 
being the duty to deliver possession without await- 
ing any judicial determination as to the ultimate 
rights of claimants. 

As to the character and office of the further 
proceedings authorized by the act, the learned jus- 
tice said: 

Upon surrender the claimant may at once file a 
claim under Section 9; if he satisfies the representative 
of the President may obtain a return; and, if he does 
not obtain it in sixty days after filing his application, 
may bring a suit to establish his rights in the district 
court, in which case the property is to be retained by 
the Custodian until final decree. These provisions ex- 
plain the initial words of Section 7 (c) as saving the 
ultimate rights of the claimant, while the determination 
of the President still may be given effect to carry out 
an immediate seizure for the security of the government 
until the final decision upon the right. The reserva- 
tion implies that mistakes may be made, and assumes 
that the transfer will take place, whether right or 
wrong. _ 

Reterring to the effect of amendments to the 
act which gave to the Custodian explicit power to 
seize property and which limited the remedy of 
claimants to that provided by the act, he said: 

This shows clearly enough the peremptory char- 
acter of this first step. It cannot be supposed that a 
resort to the courts is to be less immediately effective 
than a taking with the strong hand. . . The natural 
interpretation of this clause is that it refers to the 
remedies expressly provided, in this case by Section 9; 
that property required to be transferred and property 
seized stand on the same footing; not that the resort 
by the Custodian to the courts instead of to force 
opens to the person who has declined to obey the order 
of the statute, or who has prevented a seizure, a right by 
implication to delay what the statute evidently means to 
accomplish. at once. : 

_ It was contended on the argument that the 
Custodian actually got “a good deal more than 
bare possession,” that he was by an amendment 
to the act “vested with all the powers of a common- 
law trustec” and given power to manage and sell 
as though he were absolute owner. To this con- 
tention the learned justice replied: 

All this may be conceded if no claim is filed. But 
this act did not repeal Section 9 which . . . pro- 
vides for immediate claim and suit, and requires the 
property in cases of suit to be retained in the custody. 
of the Alien Property Custodian or in the Treasury 
of the United States to abide the result. The present 
proceeding gives nothing but the preliminary custody, 
such as would have been gained by seizure. It at- 
taches the property to make sure that it is forth- 
coming if finally condemned, and does no more. 

The decrees of the Circuit Court of Appeals 
affirming those of the District Court were accord- 
ingly affirmed. 

The cases were argued by Messrs. Perry D. 
Trafford and Emory R. Buckner for the claimants 
and by Special Assistant to the Attorney General 
Boggs and Assistant Attorney General Spellacy for 
the Custodian of Enemy Property. 


(b) The Title of Claimants Under Sec. 9 
Subject to Scrutiny for Fraud 
or Collusion 
Stoehr v. Garvan, Adv. Ops. p. 348. 
A suit was brought in the District Court for 
the Southern District of New York to establish 
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a claim to and prevent the sale of 14,900 shares of 
stock in the Botany Worsted Mills, a New Jersey 
corporation which had been seized by the Alien 
Property Custodian under the Trading with the 
Enemy Act as the property of a German corpora- 
tion. The plaintiff sued as a stockholder of a New 
York corporation on the ground that its directors 
were agents of and under the control of the Alien 
Property Custodian. 

The District Court found that the German cor- 
poration was the beneficial owner, that the New 
York corporation had no actual interest and that 
the contract “was not intended to represent the 
real purpose of the parties at all but to serve as 
a cover for another purpose.” The bill was dis- 
missed and the case appealed to the Supreme Court 
of the United States. 

Mr. Justice Van Devanter delivered the opin- 
ion of the court. After showing that the consti- 
tutional basis of the law was the war power, and 
stating fully various sections of the act and their 
amendments, he decided that the President could 
delegate to the Alien Property Custodian the power 
to determine whether or not property was enemy- 
owned. He held that there was no violation of the 
due process clause by allowing the President to 
seize the property without a prior judicial hearing: 





There is no warrant for saying that the enemy 
ownership must be determined judicially before the 
property can be seized; and the practice has been the 
other way. The present act commits the determina- 
tion of that question to the President, or the repre- 
sentative through whom he acts, but it does not make 
his action final. On the contrary, it distinctly re- 
serves to any claimant who is neither an enemy not 
an ally of an enemy a right to assert and establish 
his claim by a suit in equity unembarrassed by the 
precedent executive determination, Not only so, but, 
pending the suit, which the claimant may bring as 
promptly after the seizure as he chooses, the property 
is to be retained by the Custodian to abide the result, 
and, if the claimant prevails, is to be forthwith re- 
turned to him. Thus there is provision for the return 
of property mistakenly sequestered; and we have no 
hesitation in pronouncing it adequate, for it enables 
the claimant, as of right, to obtain a full hearing on 
his claim in a court having power to enforce it if 
found meritorious. 


After a full statement of the facts he reaches 
the same conclusion as the trial judge on the facts. 

The learned judge concludes that as the New 
York corporation has no interest in the stock it 
cannot attack the proposed sale and a fortiori one 
of its stockholders cannot. 

The decree of the District Court was affirmed. 

Mr. Louis Marshall argued the cause for appel- 
lant. Solicitor General Frierson and Messrs. 
George L. Ingraham and John Quinn for appellees. 





FEDERAL ESTATE TAX ON LIFE INSURANCE 
POLICIES 


By Gri_mMer P. SMITH 
Of the Memphis (Tenn.) Bar 


charge as illegal or unjust any part of the Estate 

Tax Law which is embraced in and is a part of 
the United States Revenue Act of 1918, except the 
provisions of the Estate Tax Law which designate as 
part of decedent's estate the proceeds of life insur- 
ance policies on decedent's life payable to benefici- 
aries, other than his estate, and seek to impose a tax 
on same. All lawyers know the United States’ Estate 
Tax is only another name for inheritance, succession 
or transfer tax; and I, therefore, use the terms inter- 
changeably. 

The Revenue Act of 1918, which finally became a 
law February 25, 1919, designates such proceeds as 
part of decedent’s estate and taxable after an ex- 
emption of $40,000 is allowed on the total amount of 
insurance payable to beneficiaries, “and to the extent 
of the excess of $40,000 of the amount receivable by 
all other beneficiaries, as insurance taken by the 
decedent on his own life.” (Sec. 402, F) 

Number 37 of the Treasury Department defines 
“beneficiary” as follows: “The word ‘beneficiary’ as 
used in reference to the $40,000 exemption, means a 
person or persons entitled to the actual enjoyment of 
the insurance money.” 

The estate tax law of 1918, therefore, by a simple 
ipse dixit of Congress makes a part of decedent's 
estate the proceeds of life insurance policies payable 
to a specific beneficiary, a thing never before attempted 
by any previous inheritance tax law of the United 
States or of any state in the Union. 

This, according to Otis and Gleason in their latest 


Tes purpose of this article is not to criticise or 


work on “Inheritance Tax Law,” is a novel departure 
in Inheritance Tax Legislation. 

The United States alone attempts to impose this 
tax on this species of property. It is true that one 
State in the Union, and only one, viz: Tennessee, at- 
tempted to follow in the footsteps of the United States 
in this matter, for the Legislature of Tennessee, at 
its 1919 session, passed an inheritance tax law, which 
embodied the provisions of the United States Tax 
Laws of 1918, as concerning and embracing insurance ; 
but the Tennessee Legislature of 1921, recognizing 
the unconstitutionality, illegality and injustice of this 
provision, unanimously repealed the Sections of the 
Act which taxed proceeds of life insurance policies on 
decedent’s life payable to specifically named bene- 
ficiaries. 

So, the United States stands alone in imposing 
an inheritance, estate or transfer tax upon property 
which by no legal construction can be called part of 
decedent’s estate. Estate of decedent is all property, 
real, personal and mixed, tangible and intangible, 
which the decedent dies seized and possessed of, and 
which can be devised by him or if he, (decedent) dies 
intestate, is distributed according to the statutes of 
descent and distribution as provided by law, and 
which is liable for his debts. This is the substance 
of the various definitions of the word “estate” as given 
by Standard Dictionary, Bouvier’s Law Dictionary, 
Rawles’ Revision, (6-692) and Words and Phrases 
(Vol. 2, P. 2488). 

Now an insurance policy, the proceeds of which 
are payable to a named beneficiary other than to dece- 
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dent’s estate, is a contract entered into by three 
parties, viz: the insurer, who is the Insurance Com- 
pany, the insured, who is the decedent, and the bene- 
ficiary, who is designated by the insured, and by its 
terms, the insurer agrees to pay at death of decedent, 
a certain sum of money to the beneficiary, who is 
named by the insured. The insured has no power to 
change the beneficiary, except as stipulated in the 
policy. This power to change the beneficiary, must 
be exercised by the insured during his life time and 
he has no power to dispose of the proceeds of such a 
policy by will. Further, at death of the insured, the 
insurer pays over the proceeds of the policy directly 
to the named beneficiary, and has carried out its con- 
tract when it has done so. 

The proceeds of such a life insurance policy 
never come into the hands or under the control of any 
person who may be the executor or administrator of 
the insured. 

The Courts of last resort of every state in the 
Union, whenever this question has come up for de- 
cision, viz: whether the proceeds of life insurance 
policies payable to a named beneficiary other than to 
decedent's estate are a part of decedent’s estate and, 
therefore, subject to an inheritance tax and liable for 
payment of same, have held that the proceeds of such 
policies are not part of decedent’s estate and are not 
taxable. 

In Tyler vs. Treasurer (226 Mass. 306) it was 
held the beneficiary’s interest was a vested one; and 
vested at the time policy was taken out, and not at or 
after decedent’s death. 

In Bullen’s Estate (143 Wis., 512) it was held 
that proceeds of life insurance policy payable to as- 
sured’s wife, though assigned -by assured to a trust 
company, the wife not having relinquished her rights 
therein, remained the property of the wife and was not 
part of the estate of decedent Bullen and was not 
taxable, 

Jn the matter of Parsons (117 App. Div. 321, 
102, N. Y. Supp. 168) it was held that an insurance 
policy payable to the estate of insured, which later is 
regularly assigned to insured’s wife, in case she sur- 
vives him, is not, where she does not survive him, 
liable to transfer tax. The Court in its opinion stated 
that this was not the case of an assignment “intended 
to take effect in possession at or after such death” 
as mentioned in the statute, but an absolute assignment 
of the interest of the assignor in the policy. 

In the matter of Elting (78 Wis. 692, 140, Supp. 
238 N. Y.) the insurance policy was payable to the 
“administrators, executors or assigns,” but it recited 
that this was for “the express benefit of his wife, 
Carrie D. Elting, and surviving children.” Upon this 
state of facts, the Court held that the proceeds of the 
policy did not go to the estate, but that the administra- 
tor was merely trustee of the fund, which could not 
be reached by creditors, and therefore was not sub- 
ject to inheritance tax. 

It is thus clear, should this question come before 
the Supreme Court of the United States, that the 
Court should decide in accordance with the state 
courts’ decisions, and the tax imposed by:and collected 
under this part of the Revenue Act of 1918 would be 
declared to be illegal and unjust, and the amount of 
tax so collected would be ordered refunded. No one 
as yet who has paid this tax has brought suit to have 
it refunded, but in the opinion of the writer, should 





suit be brought to have the amount of this tax paid 
by executor of any one since February 25, 1919, the 
plaintiff would recover the amount of the tax so paid 
for the reasons and on the authorities before and 


above set out and quoted. In addition, if the Court 
would follow out and apply the law as laid down in 
U. S. vs. Stanley Field, Exr. which is reported in the 
May number of Journat of this Association (p. 123) 
there would be no question of the plaintiff’s success in 
having any tax so paid refunded as Justice Pitney, 
who delivered the opinion, says: 


The taxable estate must be (1) an interest of the 
decedent at the time of his death, (2) which after his 
death, is subject to the payment of the charges against 
his estate, and the expenses of its administration, and 
(3) is subject to distribution as part of his estate. The 
conditions are expressed conjunctively; and it would be 
inadmissible, in construing a taxing act, to read them as 
if prescribed disjunctively. Hence, unless the appointed 
interest fulfilled all three conditions, it was not taxable 
under this clause. ; : 2 

Further in the opinion, Justice Pitney says: 

It follows that the interest in question, not having 
been the property of Mrs. Field at the time of her death, 
nor subject to any distribution as part of her estate, was 
not taxable under clause (a). 

We deem it equally clear that it was not within clause 
(b). That clause is the complement of (a), and is aptly 
descriptive of a transfer of an interest in decedent’s own 
property in his lifetime, intended to take effect at or after 
his death. It cannot, without undue laxity of construc- 
tion, be made to cover a transfer resulting from a testa- 
mentary execution by decedent of a power of appointment 
over property not his own. 


Take this decision in the Field case and apply it 
to proceeds of life insurance policies payable to bene- 
ficiaries being taxed by reason of (f) of Sec. 402 of 
Revenue Act of 1918, and it will be seen that the three 
necessary facts that must exist conjunctively in order 
that the United States could tax these proceeds of 
life insurance policies Jayable to beneficiaries do not 
exist, for decedent has no such interest in proceeds 
of life insurance policies payable to beneficiaries which 
after decedent’s death can be subjected to payment 
of debts of estate or charges of administering same, 
or can be distributed as part of decedent’s estate, 
either by will or by statute of descent and distribution. 

It seems, therefore, that the Supreme Court 
should hold that this part of the Revenue Act of 
1918 is unconstitutional and the taxes so paid under 
its provisions should be reimbursed to the parties pay- 
ing them, if parties paid under protest, and then sue 
to recover. 





Honoring Long Judicial Service 


The thirtieth anniversary of the service of United 
States Circuit Judge William W. Morrow upon the 
Federal bench was made the occasion of a notable 
testimonial by the bar of San Francisco on October 6. 
An account is contained in the Recorder of that city 
of the following day. President Jeremiah F. Sullivan 
of the San Francisco Bar Association made a pre- 
liminary address explaining the purpose of the meet- 
ing. This was followed by an address by Mr. Edward 
J. McCutchen, who reviewed the long judicial serv- 
ices of Judge Morrow and mentioned specifically 
some of the more important cases which he had de- 
cided. There were present on the bench with Judge 
Morrow during the ceremony Circuit Judges William 
B. Gilbert and Erskine M. Ross, and District Judges 
William C. Van Fleet and Maurice T. Dooling. 
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PANAMA CANAL TOLLS 


Purely political questions are not proper 
subjects for debate in the editorial pages of the 
Journat. Any other than an impartial and 
non-partisan attitude on the part of those who 
are entrusted with the direction of the national 
organ of the American Bar Association would 
be an obvious impropriety. 

There are, however, interesting points of 
law involved in the bill which has recently 
passed the senate proposing to exempt Ameri- 
can vessels engaged in coastwise traffic from 
the payment of Panama tolls, and these may 
with entire propriety be here discussed. 

The Hay-Pauncefote treaty (Sec. 1, Art. 
III) provides: 

The canal shall be free and open to the ves- 
sels of commerce and war of all nations observing 
these rules, on terms of absolute equality so that 
there shall be no discrimination against any such 
nation, or its citizens or subjects, in respect to 
the conditions of traffic, or otherwise. 

Is the act which seeks to give to certain 
American ships free passage through the 
canal, while the ships of other nations are 
denied the privilege of passage except upon the 
payment of tolls, a discrimination within the 
meaning of this clause of the treaty? 

It has been contended that the words “the 
vessels of all nations observing these rules” 
do not include those of the United States and 
that this covenant only binds us to open the 
canal to the vessels of other nations on terms 
of equality sa far as those nations are con- 
cerned, and that there shall be no discrimina- 
tion in favor of one and against another of 
such nations. 

The contention that the equality assured 
and the discrimination forbidden by the treaty 
are to be measured by the comparison of the 
treatment of one foreign nation with another 
finds no support from the language of the 


treaty itself. On the contrary, the explanatory 
clause “so that there shall be no discrimination 
against any such nation” cannot be made to 
mean “discrimination between such nations,” 
without doing violence to fundamental rules 
of construction. One rate for ourselves and a 
higher rate for others constitutes discrimina- 
tion against the others but different rates for 
different foreign nations constitutes discrimi- 
nation between such nations. 

An argument has been made that since 
foreigners are excluded from our coastwise 
traffic, there is no discrimination in exempting 
our vessels engaged in coastwise traffic from 
the payment of canal tolls. This argument 
will not satisfy the lawyer’s mind. Exclu- 
sion from our coastwise traffic is in itself a 
discrimination. To deduce from this dis- 
crimination, the right to escape from our 
agreement not to discriminate in respect to 
the use of the canal is strange logic. It con- 
fuses two very different situations. In the 
absence of any agreement to the contrary, 
we would have the right to exclude the ves- 
sels of other nations from both coastwise 
and canal traffic. If both were forbidden by 
treaty, we could do neither. If only one 
were forbidden, we could do the other, but 
we could not make use of the exercise of the 
unforbidden right, to justify the breach of 
any agreement in relation to the free and 
equal use of the canal. 

In cases of ambiguity, treaties like other 
contracts must be interpreted in the light of 
the circumstances of the parties. It is very 
significant that the Hay-Pauncefote treaty of 
1901 was negotiated because of the public dis- 
satisfaction with the Clayton-Bulwer treaty 
of 1850 concerning a neutral trans-isthmian 
canal, to be constructed and controlled by the 
United States and Great Britain jointly. No 
one who reads the history of both treaties and 
of the negotiations which consummated in the 
second Hay-Pauncefote treaty can avoid 
recognition of the strength of the argument 
that Great Britain insisted on the clause 
against discrimination as the nearest attain- 
able equivalent for the right of joint owner- 
ship and control which it was surrendering 
and that it was not at all concerned with 
merely being treated by the United States 
on terms equivalent to those accorded to 
other nations. 


Another pertinent and unquestioned rule 
for the construction of contracts is that am- 
biguous expressions are to be construed against 
the party whose words they are. The first 
Hay-Pauncefote treaty was rejected by the 
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Senate. The second was approved only be- 
cause the ministers of Great Britain and the 
United States eliminated all the clauses to 
which the Senate had objected and phrased it 
in language designed to meet the Senate’s 
views. It was then approved by the Senate. 
From the very beginning the treaty was origi- 
nated by the United States and urged upon an 
unwilling England. Are we not bound in case 
of dispute as to the interpretation of such a 
treaty, made under such circumstances, to re- 
gard it as phrased in our language and to 
construe it accordingly? 





GREATER JUDICIAL EFFICIENCY 
Those who have not already done so 
will be repaid by reading the excerpts from 
the address of the Chief Justice to the Ju- 
dicial Section of the American Bar Associa- 
tion published in last month’s Journal, under 
the title “Adequate Machinery for Judicial 
Business.” Too little has been said and done 
about increasing the efficiency of the courts. 
The bill which the Attorney General has 
presented to Congress and which has been 
introduced by the Chairman of the Judiciary 
Committee of the Senate is a decided ad- 
vance in this direction. 

There can be no great increase in ju- 
dicial efficiency as long as each individual 
judge determines for himself how and when 
and where he shall do his work and what 
that work shall be. The courts have as great 
need as the factories of the efficiency en- 
gineer and it is one of the most hopeful signs 
of the day that the judges are beginning to 
recognize that fact. One of the first speci- 
fications of an efficiency engineer employed 
to improve the judicial machine in the metro- 
politan districts would be coordination. It 
was but a comparatively few years ago that 
in New York, Chicago and other cities, each 
judge was a law unto himself and resentful 
of any attempt to put him under the control 
of his associates. Today the judges of these 
cities, yielding to the pressure of necessity, 
have developed well devised organizations 
for more efficient discharge of judicial busi- 
ness. 

The Attorney General’s bill proposes to 
add two district judges in each judicial cir- 
cuit, makes them a mobile unit, added to the 
Federal judicial force, subject to assignment 
to the place of greatest need, and best of all, 
provides for meetings of the Chief Justice, 
senior Circuit Judges and Attorney General 
to consider specified reports from District 






Judges and clerks as to the state of judicial 
business in the respective districts. 

The remarks of the Chief Justice at the 
Cincinnati meeting, explaining and endors- 
ing the bill, were received with unanimous 
and enthusiastic approval. Its passage 
would assure a great increase in the effi- 
ciency of the overworked Federal courts: 





PROFESSIONAL ETHICS 


The-thing that most ennobles man is 
his hatred of wrong and his love of right. 
The man without ethical standards is not 
far above the brute. . 

It is the business of the lawyer to deal 
with right and wrong. The judicial insti- 
tution was established to provide a better 
way than the resort to force, for the pro- 
tection of the one and the prevention and 
punishment of the other. It is therefore a 
natural consequence of the lawyer’s func- 
tion that those who perform this exalted 
duty have erected and carefully maintained 
high standards of professional ethics. 

The canons of professional ethics are 
old, but new questions are constantly arising 
in regard to the application of these canons 
to new conditions. To meet this need the 
bar associations have appointed committees 
whose duty it is to answer such questions 
when requested so to do by their profes- 
sional brethren. The work of these com- 
mittees is advisory and is not to be confused 
with the work of the grievance committees. 
It has proved to be very helpful to the pro- 
fession and deserves greater publicity than 
it has heretofore received. The Journal be- 
gins in this issue a department which will 
present a review of the work of these com- 
mittees and will afford a forum for the dis- 
cussion of questions of applied legal ethics. 


A CORRECTION 

In the September issue, on page 482, Mr. 
MacCracken, of Illinois, was wrongly credited 
with offering a resolution at the Cincinnati 
meeting for the appointment of a new commit- 
tee on aviation and for certain steps in that 
connection. The author of the resolution was 
Mr. Mecartney of that state. 








CONTRIBUTIONS 

The board of editors wish the members of 
the Association to feel that the JouRNAL is a 
forum in which every question of broad interest 
to the profession in general may be discussed. 
Articles and letters are welcomed and those who 
send them may be assured that they will receive 
prompt and careful attention. 



































































STOCK WITHOUT PAR VALUE 





Consideration of This New Device of Corporate Financing; of the Dangers It May Involve, 
and of Additional Steps Needed to Protect Creditors and Purchasers 





By WiLi1AM W. Cook 
Of the New York City Bar 


HE whole theory of stock without par value is 
Tre the buyer beware” and “let the creditor 

beware,” but caveat emptor—no implied war- 
ranty of quality—applies only when the goods are 
available for inspection. Better the old law, “let 
the promoter beware.” 

A patent right is much like stock without par 
value. Both are mysterious; both represent things 
hoped for but not seen. But the law has found it 
necessary to protect the public against patent rights. 
Even in Connecticut, the land of the patent, incorpo- 
ration to traffic in patent rights was formerly not 
allowed. In many states by statute a note given for 
a patent right must state that fact on its face. In 
New York it is a criminal offense to violate that 
statute." Why protect the public against the patent 
and yet allow the sale of stock without par value? 
The stock may have been issued for a patent. 

“Blue Sky Laws” exist in nearly all of the 
states. They are to protect the public against frauds 
in the sale of stock. If Blue Sky Laws are right, 
stock without par value would seem to be wrong. 

New York originated stock without par value 
in 1912, but New York revels in stocks of all kinds. 
New York was inferior to Philadelphia and Boston 
commercially in colonial times, but the flood of 
commerce through the Erie Canal swept away its 
Dutch conservatism and since then New York has 
been a magnet for all ambitious spirits. It is a 
great mart for the promoter and it showed its 
genius in creating stock without par value. The 
New York statute is cértainly a work of art. The 
certificate of incorporation must state the capital 
with which it will “carry on business” (the words 
“capital stock” being carefully eliminated), at $5 
per share for stock with no par value—no more, no 
less.2. The original statute of 1912 said $5 “or some 
multiple of five dollars,” but the latter has been stricken 
out. The statute does not require the certificate of 
stock to state the $5. On the contrary, the statute 
expressly prescribes that “no such certificate shall 
express any nominal or par value of such shares.” 
That perhaps was because it would interfere with 
sales, the average American being constitutionally 
opposed to paying more than par, except for bank 
stock. Even as to the $5 per share the New York 
statute does not expressly declare that property to 
thet amount shall be turned in. There apparently 
is : par value and yet no par value. The statute de- 
clrres that the judgment of the directors shall be 
conclusive,® except in a case of “fraud,” but when, 
where or how “fraud” may arise is not stated. That 
is a puzzle left for the courts. And even in this 

1 N. Y. Con. Laws, p. 4008, Art. 146, Sec. 1520. 

2 Laws of 1920. Ch. 608, p. 1550, requiring the capital to “carry 
on business” to be the preferred stock (preferred as to principal), if any, 
lus “a sum equivalent to five dollars for every share authorized to be 
issued other than such preferred stock.” 

8 The original New York statute on the subject, enacted in 1912, 
was amended in 1920 (L. 1920, Ch. 608, p. 1550), and the amendment 


contains the following: 
“Such corporation may issue and may sell its authorized shares, 
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New York statute the word “fraud” refers only to 
the “fair market value of such shares,” whether 
issued for cash or property. The word “market” 
refers to something that does not exist in the begin- 
ning, except in the judgment of the directors and 
their judgment is not only biased but usually inter- 
ested. There is no state supervision. This New 
York statute had a stormy time in its origin. It 
took twenty years to induce that state to try the 
experiment. Finally in 1909 the bill passed both 
houses but was vetoed by the governor. In 1910 
it passed in the Assembly but failed in the Senate. In 
1911 it passed in the Senate but failed in the House. 
In 1912 it got through. The writer has good reason 
to believe that the really first-class financial insti- 
tutions in and about Wall Street—and there are 
many of them—take little interest in stock without 
par value, 

The claim is made that stock without par value 
prevents fraud. What fraud? Is it fraud in selling 
stock which purports to represent a par value when 
the par value is not there? If so, the answer is that 
if stock with par value is issued for property worth 
that par value there is no fraud; if it is not worth 
that par value, why condone, conceal and legalize 
the fraud by stock with no par value? This is a 
worse fraud, in that it deceives stock purchasers and 
corporate creditors, and deceives them with no rem- 
edy. As a matter of fact, the public generally has 
no definite idea of the value of property turned in 
for stock, and hence if unlimited stock may be issued 
for all kinds of property the danger of fraud is 
greatly increased. Unreliable men may issue stock 
without par value to an amount limited only by 
their capacity to induce the public to buy it. It is 
of course safer for promoters to issue stock without 
par value for choice assortments of property,‘ but 
how the investor and the public benefit has not as 











from time to time, for such consideration as may be prescribed in the 
certificate of incorporation, or for such consideration as shall be the 
fair- market value of such shares, and, in the absence of fraud in the 
transaction, the judgment of the board of directors as to such value 
shall be conclusive; or for such consideration as shall be consented to 
by the holders of two-thirds of each class of shares then outstanding 
at a meeting called for that purpose in such manner as shall be pre- 
scribed by the by-laws. Any and all shares as permitted by this section 
shall be deemed fully paid and non-assessable and the holders of such 
shares shall not be liable to the corporation or to its creditors in respect 
thereof.” 

The Act by its terms does not apply to moneyed corporations or 
corporations gubiest to the State Public Service Commission. 

4 The Corporation Company of Delaware in one of its circulars, 
relative to the Delaware statute of March 20, 1917, authorizing the 
issue of stock without par value, said: 

“Stock without par value can be issued full paid in any desired 
amount for contracts, patents. mines, oil leases, services and similar 
considerations whose real value generally cannot be accurately esti- 
mated. The operation is merely an exchange of property for shares 
without any dolar mark of value being placed upon the property or the 
shares and it is not open to question. It insures future stockholders 
absolutely against liability based on over-valuation of assets. 

“Stock without par value can be issued full paid by a corporation 
at any price, or for any consideration that will meet the requirements 
from time to time,—thus as the actual value of the stock varies. the 
price at which it is issued can vary and no circuity, evasion of the law 
or fictitious valuation is necessary.” 

On the other hand, The Corporation Trust Company (of Delaware) 
in its circular of June 15th, 1921, very properly says: ‘“‘While a few 
reasons are given for the popularity of no par value stock, it must be 
understood that nothing contained herein is intended as an expression 
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yet appeared. The writer is aware of the bewil- 
dering maze of decisions on liability for the par 
value of stock, but better this than no liability at 
all. There at least is the landmark of the decision 
of the Supreme Court in the Harper case® that stock 
with par value, issued for property grossly over- 
valued, must be paid for. If that stock had had 
no par value, the promoters would have gone scot 
free. Stock with no par value renders easy the 
issue of stock representing no real value. The dan- 
gers of the old method are removed. Such stock 
apparently involves little or no liability of promoters, 
while stock with par value did involve liability. The 
fraud lies in selling to the public stock that represents 
little or nothing. There being no statutory require- 
ment that the par value of the stock shall be paid 
in, the purchasers and corporate creditors must take 
their losses without remedy against those who origi- 
nally issued the stock.® 

Stock without par value looks like a skillfully 
devised scheme to issue a maximum of watered 
stock at a minimum risk. It conceals the amount 
of “water.” It is stock that dares not state on its 
face how much money or property it represents. 
The old law had some restraining influence on the 
cupidity of promoters in issuing stock with par 
value; this new law has none. Investors do not 


of opinion on behalf of The Corporation Trust Company.” Reference is 
then given to 24 states that have authorized such stock, namely, 

1912—New York (ch. 851, L. 1912, amended by ch. 606, 608, L. 
1920). 

1916—Maryland (ch. 596, L. 1916). 

1917—Delaware (ch. 118, L. 1917); California (ch. 701 and 215, 
L. 1917); Maine (ch. 144, L. 1917, ch. 224, L. 1921); New Hampshire 
(ch. 92. L. 1917, as am’d ch. 97, L. 1921). 

1918—Virginia (ch. 358, L. 1918; ch. 48. L. 1919). 

1919—Alabama (ch. 458, L. 1919); Illinois, (pp. 312, 328, L. 1919); 
Ohio, (p. 1287, Vol. 108, Part 2, L. 1919 and S. B. 210, 67 L. 1921); 
Pennsylvania (ch. 368, L. 1919); Wisconsin (ch. 681, L. 1919). 

1920—Maryland (ch. 545, L. 1920); Massachusetts (ch. 849, L. 
1920); New Jersey (ch. 168, L. 1920 and ch. 284, L. 1921); Rhode 
Island (ch. 1925. L. 1920); West Virginia (ch. 83, L. 1920). 

1921—Colorado (H. B. 248, L. 1921); Idaho (ch. 205, L. 1921); 
Kansas (ch. 150,.L. 1921); Michigan (Act 85, L. 1921); Missouri 
(8. B. 151, L. 1921); North Carolina (ch. 116, L. 1921); Utah (ch. 22, 
L. 1921) 


It is further stated that most of these states do not require the 
certificate of inéorporation to state the capital with which the company 
will carry on business, and that in 15 of them preferred as well as 
common shares may be without par value. 

As to such stock in Canada, see L. 1917, 7 and 8 Geo. V., approved 
Sept. 20. 1917. 

Delaware corporations having stock with no par value have been 
held to be qualified to do business in Kansas (North Am., etc., Co. v. 
Hopkins, 181 Pac. 625—1919); Michigan (Detroit, ete. Corp. v. 
Vaughan, 178 N. W. 697—1920); and Missouri (State v. Sullivan, 221 
S. W. 728—1920). 

One defender of stock with no par value says that a strong argu- 
ment in its favor in states not allowing it, is that otherwise incorporation 
will be made where it is allowed. and that this was a convincing argu- 
ment in Kansas and Missouri. That is another phase of state competi- 
tion in incorporation and especially in getting the inco fees 
and annual fees thereafter. he answer to all this is that it is hardly 
consistent with the dignity of a state to be clubbed into turning the state 
into a promoter’s paradise and going into the business of selling charters. 

In the hearings before the Joint Interstate Commerce ‘Committees 
of the Senate and House at Washington in regard to railroads, on 
December 2nd, 1916. Senator Cummins said (p. 399) in regard to the 
suggestion of the railroads that they incorperate’ under federal charters 
and issue stock without par value, “I recognize that it is a method 
that simply deludes the country, that is all. It avoids realization of 
the fact that the value of the property is less than the capitalization.” 

& Lloyd v. Preston, 146 U. S. 630 (1892): 

6 In the celebrated case, Cross v. Sackett, 2 Bosw. 617 (1858), 
argued by such eminent counsel as Daniel Lord and Francis N. Bangs 
on one side, and Charles O’Conor on the other, and decided by a learned 
court a bona fide purchaser of watered stock having a par value held 
the directors liable. The court said that the elements of the case were 
(p. 644), “A wrongful and fraudulent issue of false certificates for the 
purpose of public traffic and investment. A reliance by the plaintiff 
on the statements contained in those certificates, and the formation of 
an erroneous belief founded on those statements. The fact that the 
plaintiff did not acquire such an interest as the certificates falsely 
purported to represent, and such as he supposed he penenee. The 
fact that the interest purchased, and the certificate which represented 
it, was absolutely worthless.” 

When the South Sea 
fiscated the estates of the managers to make good the losses 
of the company. Cobbett’s Parl. His. 856, 884, 882. Jd. note 
to p. 827; 7 Geo. I, ch. 27; 7 Geo. I, ch. 82, second statute. As was 
well said by the Master of the Rolls in Colt v. Woollaston, 2 P. Wms. 
154 (1723), where two purchasers of shares sued fhe promoters and 
managers by reason of property costing £31.800 being sold to the 
company for £57,200 (the property and sale being subject to a mortgage 
for £28,000), “it is giving them moonshine, instead of anything real.” 


Company collapsed, Parliament  con- 


object to liberal profits to promoters, but do object 
to unfair profits in the issue of more shares than 
can pay reasonable dividends. Investors do not 
know and generally have little means of knowing 
what a promoter has paid for the property he capi- 
talizes. Stock without par value conceals how 
much money or property a share really represents, 
and the public still compares its market value with 
$100 par value.” The American mind associates 
stock with some par value, as representing a fixed 
sum, instead of representing the imagination or 
machinations of premoters. If unlimited stock may 
be issued for all kinds of property the law cannot 
protect the public. 

And now come the corporate creditors and de- 
mand to know the reason why. They point out 
that the courts have always been zealous to protect 
them but now the legislatures are undermining the 
foundations. The stockholders take the profits and 
hence should take the risks. They refer to the fact 
that in England, Parliament in 1844, in a general 
incorporating Act, made the stockholders in busi- 
ness and manufacturing corporations liable abso- 
lutely for all corporate debts,’ and did not change 
that law until 1855,° and that Massachusetts in a 
similar Act in 1809 rendered stockholders in manu- 
facturing corporations liable for all corporate 
debts’® and did not change that law until 1830,"' and 
that even New York did not give the limited lia- 
bility in such corporations until 1811.%* This shows 
how reluctant the law has been to release stockhold- 
ers from liability to corporate creditors, even where 
stock had a par value, which had been paid in full. 
It is argued that giving a par value to stock is a 
modern innovation. No more so than exempting 
stockholders from liability to corporate creditors is 
an innovation. The flaw in the reasoning is that 
the former is to be abolished but the latter not re- 
stored. If stock with no par value had been the 
original fabric of a corporation, does anyone imagine 
that the boon of limited liability of stockholders 
would have been granted? By issuing stock with 
no par value they would not have been liable at all, 
unless subject indefinitely to assessments. They 
would merely have lost what they originally 
saw fit to put in, unvalued and perhaps with prac- 
tically no value. Stockholders were released from 
personal liability on the supposition that the capital 
stock secured the corporate creditors. Those cred- 
itors now ask why that is to be swept away. They 
object to there being no stated capital stock. A 
corporation with no stated capital stock, they say, 
is a body without bones, a foul per se. Capital 
stock, or share capital as the English call it, is the 
very heart of a corporation, and should be protected, 
clearly stated, preserved and made visible to the 
whole world that extends credit to the corporation. 
Take that away and you have but a skeleton. And 
yet where is there a capital stock in stock of no par 
value? Corporate creditors do not say that all 
stock with no par value is a fraud,"* but they do 
say that it renders fraud easy and safe and renders 
it possible to make the corporation a licensed pirate, 
without fear of capture and execution. They say 
they are willing to take risks on a stated capital 


7 Even Congress and various legislatures (including New York), 
in levying stamp taxes, incorporation taxes and qualification taxes con- 
sider a share of no par value as having a par value of $100. 

8 7 and 8 Vict. Ch. 110. 

9 18 and 19 Vict. Ch. 183. 

10 L. 1809, Ch. 65. 

11 L. 1880, Ch. 58. 

12 L. 1811, Ch. 67. 
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stock, but not on an unstated capital stock, They 
point out that even if a purchaser of such a cer- 
tificate of stock is willing to take the chances of 
purchasing with no par value stated on its face, 
yet this does not protect corporate creditors, whose 
only recourse is to a definite capital stock. What 
becomes of the “trust fund” theory of capital stock, 
they ask, which still prevails in many of the states? 
Many of the states also have statutes making it a 
criminal offense to pay dividends from capital stock, 
but if there is no capital stock what becomes of the 
statute? Dividends under this new scheme are lia- 
ble to be very flexible indeed..* Take away the 
capital stock and the entire kernel of the corpora- 
tion idea is extracted. The corporate creditors say 
that stock without par value practically eliminates 
capital stock and substitutes a mystery. The de- 
fenders of this new statute say that the former 
capital stock, even when fully paid in, begins at once 
to fluctuate in value. True, but so also of this 
stated “capital,” which in New York, at least, is 
$5 per share absolutely. There is no reason why the 
corporation should not start right by there being some- 
thing worth something, distinctly stated, so that orig- 
inal purchasers of the stock may know what they are 
getting, and all creditors may know what originally 
went in. The old law relative to par value was 
quite liberal enough, without abolishing par value 
altogether. 

Anyone may imagine what the English would 
say to this proposition to throw down the bars and 
let the promoter roam wild and free. Long ago 
an English court said that the par value of stock 
must be paid “in meal or in malt * * * in 
money or in money’s worth.”** That was in 1869. 
Such is the law of England today. In 1904 another 
English court said: 

I hope the day may come when it will be gravely 
considered by the Legislature whether it is not for the 
advantage of the community, and in particular of the 
commercial community, that an Act should be passed 
that in all cases the full nominal value of a share shall 
be paid in cash and nothing else. I am satisfied from my 
own judicial experience in the administration of com- 
panies that such a law would have a tendency to benefit 
the companies themselves, and also to check a great deal 
of unwholesome speculation on the Stock Exchange which 
is largely fed and supported by operations undertaken 
by vendors, promoters, and others, for the purpose of un- 
loading fully paid shares which they have been allowed 
to satisfy by giving what is called money’s worth instead 
of making a cash payment.” 

The English corporation laws were revised in 
1908 but no stock without par value is found in 
them. On the contrary, the payment of the par 
value is insisted on."* 

An historical halo is attempted to be thrown 
around stock without par value by referring to the 
old English trading companies. No such corpora- 


18 It is true that a financially embarrased corporation may some- 
times get relief by selling at about the low market price stock without 
par we , but abuses by the insiders are liable to occur, and more con- 
servative and productive financing is generally feasible by issuing new 
referred stock. In one instance in England there were five different 

inds of preferred stock. Corry v. Londonderry, etc., Ry., 29 Beav. 
263 (1860). 

14 Some of the states realize this and make directors liable if 
they pay dividends from the “stated capital.” In New York the Penal 
Code (§664) prohibits dividends except from “surplus profits” derived 
from the business, but how this highly penal statute can give much pro- 
tection when there is no capital stock and only a “stated” capital 
arbitrarily fixed by statute at the ridiculously low figure of $5 per 
share, it is difficult to see, especially where land, goods, etc., are re- 
ceived in payment for stock and entered on the books at this arbitrary 
price of $5 per share. 

15 Drummonds’ Case, L. R. 4 Ch. App. 772 (1869). 

16 Moseley v. Koffyfontein Mines, Ltd. (1904), 2 Ch. 108. 

17 See Laws of England, by Halsbury, Lord High Chancellor, 
Vol. V, pp. 87-92 and pp. 127-142 (1910). 


tion existed in America in colonial times, and in 
fact no corporation at all with a capital stock, ex- 
cepting a “Society for Trade and Commerce” in 
New London, Connecticut, in 1731. As to the old 
English trading companies or “societies,” they be- 
came such “nuisances” that the Bubble Act in 1719 
prohibited them and that Act was not repealed until 
1825. Meanwhile trading associations, which were 
merely partnerships, could not sue or be sued in a 
corporate name, and if such an organization “ap- 
plied to the Crown for a charter, and succeeded, it 
became a corporation, and the members were ren- 
dered irresponsible for its debts. What was wanted 
for trade was a society, which might sue and be 
sued like a corporation, while its members remained 
personally liable for its debts,’”** and this was ac- 
complished by the Act of 1825.’° The fact is that 
trading and manufacturing corporations were of 
little importance prior to the nineteenth century, 
and their mode of organization before that time has 
no bearing on the subject. : 

It remains to add in general that the corpora- 
tion is one of the greatest instruments of industrial 
progress. It gathers the surplus funds of millions 
for enterprises involving billions. Moreover, it fur- 
nishes the means whereby the various states collect 
an indirect tax on the personal property of the rich. 
Some of the states in the past have paid their ex- 
penses from taxes on the corporation. Anything 
that tends to discredit it should be avoided. It is 
too valuable to be allowed to become the sport of 
the rag-tag and bob-tail of finance. Reliable men 
do not need stock with no par value; unreliable men 
shoild not have it. Apparently the epidemic of 
stock without par value has spread because no note 
ef warning has been sounded against it. 

After all the Massachusetts remedy of 1875 to 
protect the public is the best and most equitable. 
The Massachusetts statute prescribed that a State 
Commissioner of Corporations must pass upon the 
issues of stock by manufacturing and other corpora-: 
tions before such issues were made. That state did 
not wait until the stock had been issued and sold. 
It applied the remedy in the origin of the transac- 
tion, and that remedy of commission regulation has 
been found to be effective as well as just. There 
are few Massachusetts decisions on watered stock— 
a proof of the justice and efficacy of the Massachu- 
setts remedy.*° 

Congress adopted this remedy in 1920, in regard 


18 Ency. Brit. 9th Ed., Vol. VI, P- 221 under “Company.” See 
also Lindley on Companies, 6th Ed., Introductory, pp. 3, 4. “Cost- 
book mining companies” in England had shares without par value and 
had no capital stock but the shareholders were liable the same as part- 
ners. See Lindley’s Company Law, 6th Ed., pp. 181-136. Companies 
organized under the Chartered Companies Act of 1887 (7 Will. 4 and 
1 Vict. 78), sometimes called the Letters Patent Act were essentially 
partnerships (Lindley’s Company Law, 6th Ed., p. 140) and the Act 
required a partnership agreement. The Crown was authorized to limit 
the liability per share. That Act is now seldom resorted to. Lindley, 
>. 140. 
: 19 6 Geo. IV, c. 91, §2. 

20 That statute was enacted in 1875 (Mass. 
177, p. 769), Section 2 being as follows: 

“Conveyance of property, real or personal, at a fair valuation, to 
the corporation, shali be deemed a sufficient paying in of the capitas 
stock, to the extent of such value; provided, that a statement, made, 
signed, and sworn to by the president, treasurer and a majority of the 
directors of the corporation, giving a description of such property, and 
the value at which it has been taken in payment, in such detail as 
the commissioner of corporations shall require or approve, and endorsed 
with the certificate of said commissioner, that he is satisfied that said 
valuation is fair and reasonable, shall be filed with the secretary of 
the Commonwealth; and provided, further, that if said property be 
not so conveyed and taken at a fair valuation, the officers of the cor- 
poration signing such statement shall be jointly and severally liable 
for its debts and contracts.” This statute that the commissioner of 
corporations must pass upon the value of property, which is turned in 
for stock, cannot be evaded by the parties paying cash to the corpora- 
tion for the stock and then using chat cash to buy the property from 


Laws, 1875, Ch. 
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to issues of stock and bonds by interstate railroads, 
the Interstate Commerce Commission being the 
judge before such issues are made.” 

If stock without par value has come to stay, 
there are two things which should be required. 

(1) The exemption of stockholders from per- 
sonal liability on corporate debts should be with- 
drawn. This for the creditors. 


themselves. Yet if they do so under advice of counsel, they are not 
liable for the penalty for doing so. Harvey-Watts Co. v. Worcester, 
etc. Co., 193 Mass. 188 (1906). 

It is a curious fact that stock with no par value existed in New 
England over a century ago, but with a decided difference. The early 
New England turnpike charters did not contain any par value of the 
stock, nor, in fact, did they specify the capital stock itself. Middlesex 
Turnpike Co. v. Swan, 10 Mass. 384 (1813). The charter of the 
Worcester Turnpike Corporation, Laws of Massachusetts, 1806, Ch. 
67, p. 15, is a good illustration of those early charters. No capital 
stock is specified and no par value of shares is specified. The stock 
was without par value, and was paid for in cash and not by property. 
It was without limited liability and could be assessed indefinitely, but 
the holder could stop paying and forfeit his stock, unless he had ex. 
pressly agreed to pay. The stock was like the present “stock without 
par value,” except that it was issued for cash and with liability, instead 
of for property and no liability. 


21 Act of Congress of February 28, 1920, adding Section 20a, to tive 


(2) A public registry should be required of 
all contracts for the issue of such stock and that 
requirement should include a sworn statement as 
to how much the vendors of property to the com- 
pany paid for the property and also a similar state- 
ment from all promoters of the company as to what 
they have paid or done and what they are to re- 
ceive.* This for the purchasers of the stock. 


Interstate Commerce Act. It is reported that the Commission has 
authorized the reorganized Western Pacific Railroad to issue common 
stock with no par value. After fixing the full value of that railroad 
the Commission might better have authorized the issue of stock with 
e value up to the value of the railroad property itself and no more. 
f subsequently the railroad turned out to be worth more the stock 
would rise above par. The question of the le; value of the railroads 
lies at the root of the whole railroad problem, and the sooner the 
proper method of ascertaining that value is settled the better it will 
be for all concerned. The discretionary powers of the Commission in 
the issue of stock might well raise the whole question of what elements 
of value are to be considered, and how much value shall be attached to 
each element. The courts could then correct any fundamental error of 
principle. On this subject see People v. Stevens, 187 N. Y. 1 (1909); 
People v. Pub. Ser. Com., 223 N. Y. 873 (1918); Fall River etc. Co. v. 
Board of Gas, etc., 102 N. E. 475 (Mass. 1913). 

22 The English Acts go far towards requ 
such contracts and: of prospectuses. See 
England, Vol. V, pp. 120, etc. 
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HE June issue of the Boston University Law Re- 

view is largely devoted to a memorial of Melville 

Madison Bigelow who died May 4, 1921. This 
is a fitting tribute to the memory of a great jurist, 
author and teacher. 

In this journal is printed the first part of an ad- 
dress by Chief Justice Taft on Legal Ethics which was 
delivered in May, 1921, before the Boston University 
Law School. 

The Central Law Journal (July 29) prints a re- 
vision of an address by Hon. Elihu Root before the 
American Society of International Law at its meeting 
in April of this year. The subject is, The Present 
State of International Law. 

A background upon which to cast some current 
problems is an analysis of the legal, as opposed to the 
political, status of British colonies by T. Baty, Bar- 
rister-at-Law, Inner Temple. Harvard Law Review 
(June). - 

The discussion of the decision of the Supreme 
Court upon the necessity for judicial review of valua- 
tions in rate regulation found in Ohio Valley Water 
Co., vs. Ben Avon Burrough, 253 U. S. 287, has been 
widespread. It is extended by an article in the June 
issue of the Harvard Law Review, the author being 
Lawrence Curtis, 2nd, of Boston. 

The Justice of the Peace (London) (Aug. 6) 
asks whether there has been a crime wave in England 
and, after an extended comparison of statistics on 
crimes before and since the war, concludes in part: 

The real points of interest in our present discussion 

are (1) the numerical decrease of crime as a whole, and 
(2) the numerical increase in robbery with violence and in 
housebreaking. These latter items bring us to a con- 
sideration which is too often ignored, the quality of. crime 
as distinct from the quantity of crime. The statistics are 
at best a poor summary. Thus an aged couple in miserable 
circumstances attempt to end their lives together ; one 
survives; that is one murder. A brutal husband kills a 
good wife with every incident of atrocity; that is one 
murder. A garrotter savagly strangles a man for his per- 
sonal property; that is one murder. Now the impression 
on the minds of those who have had to deal with criminals 
has been largely caused by the quality of crime. We have 
all been struck with something rather new in our experi- 
ence, what might be called the desperado element in 
crime. Hold-ups at banks and post offices, a bold and 


savage affray such as the armed attack at Epsom on the 
2nd of June last, in which a large number of men engaged 
in an affair almost unthinkable before the war, do show 
an intensification of one kind of crime, and it greatly re- 
inforces this impression to find a very substantial increase 
in the number of robberies with violence. We have all, 
too, been unpleasantly impressed with the increased readi- 
ness of the criminal fraternity to enter uninvited the Eng- 
lishman’s castle and again the figures come in aid. Really, 
when we come to analyze our “crime wave” in England, 
we find it to consist of an increase in these two offences - 
(both in number and seriousness) and very little else. 
This is interesting, and, on the whole, satisfactory. It is 
not surprising that of the hundreds of thousands of men 
we taught to handle arms and placed in an atmosphere 
where the distinctions between “mine” and “thine” were 
rather shadowy, some should seek to emulate the old high- 
waymen. Materials for comparison with the past are 
none too copious, but our statute book testifies to a crime 
wave after the French wars of Edward III. Indeed, we 
owe the institution of the justice of the peace to it. His- 
torians tell us, too, of the great increase in crime after the 
Napoleonic wars. General statements are not, however, 
very sure ground. The historian of the future, burrow- 
ing in the files of our newspapers, would find ample war- 
rant for a loose paragraph on the crime wave of to-day. 

In the June issue of the Harvard Law Review 
is the beginning of Dean Roscoe Pound's study of the 
Maxims in Equity. It opens with a discussion of 
proverbs versus maxims and continues with a treat- 
ment of maxims in the Roman, Canon, Civil and Com- 
mon Law. This constitutes the preparation for 
considering maxims in equity with which the next 
installment of the study will begin. 

What with the growing body of law journal and 
text-book discussion of the business trust as a form 
of organization for industrial plants and commercial 
units, we are rapidly acquiring a considerable body ot 
literature on the subject. Jasper F. Rommel of the 
Chicago Bar contributes an article on this topic in the 
July-August issue of the Lawyer and Banker. 

A prize essay by Louis J. Stricker, Jr., on the 
doctrine of privileged communications between at- 
torney and cliént is published in the Ohio Law Bul- 
letin and Reporter (Aug. 29). } ; 3 

Of interest in the field of theory is a discussion 
of instinct and choice in relation to liability by Edward 
C. Mathewson. The analysis is in terms of well 
authenticated doctrines of psychology. To parallel this 
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study with one from the standpoint of behaviouristic 
psychology would be an interesting and stimulating 
piece of work. 

A. C. Brightman discusses the subject of retention 
of possession by the seller under the uniferm Sales 
Act in the Ohio Law Bulletin and Reporter (Aug. 8). 


The evolution of the personal trade name is the 
subject of an article by J. Porter Henry of the St. 
Louis Bar in the August issue of the St. Louis Law 
Review. 

Under the heading “The Need for a Special 
Patent Court,’ C. A. P. Turner, an eminent engineer 
of Minneapolis, brings into question the competency 
of the lawyer to determine scientific problems in patent 
cases. 

The extent of, and reasons for, the practice of 
directing a verdict for the plaintiff whose evidence is 
strong when the defendant’s evidence is but slight is 
discussed in a well prepared note in the Law Series 
(22) of the University of Missouri Bulletin. 

In discussing the problem of “hung juries” the 
Virginia Law Register (September) says in part: 


We believe the wisest way would be to have the jury 
report the facts to the court and if the court is convinced 
that the juryman is willfully and deliberately obstructing 
a verdict, to direct his name to be stricken from the jury 
list. We knew this to be done once in a case which would 
have been amusing had it not been so vexatious. There 
was in a certain city which will be nameless, a certain indi- 
vidual who was a professional juryman; a man of good 
family, but good in no other way. A loafer and hard 
drinker, who always kept sober during term time and was 
as regular in his attendance on court as the judge him- 
self. Rather eccentric, though of fair intellect, as he grew 
older his eccentricities ran away with his wits. It soon 
became evident that every jury on which he served was 
hopelessly “hung.” By a remarkable chance he was once 
“picked up” with eleven men who had served on juries 
with him. After the evidence and argument was con- 
cluded, these eleven put their heads together and the case 
being one absolutely and clearly in favor of the defendant 
they all agreed to contend for a verdict for the plaintiff 
and see what the other juryman would do. When they 
got to the jury room, Bill, the professional juryman afore- 
said, drew a long stemmed and odoriferous pipe from his 
pocket and chocking it full of tobacco, lit it and an- 
nounced that he always smoked two pipes before he agreed 
to anything. The pipes being duly smoked he announced 
the fact that he was ready to hear the opinion of his fel- 
lows. They all with one consent announced they were for 
the plaintiff. “You're a lot of the d——dest fools in the 
world,” said Bill. “There isn’t a leg for him to stand on. 
It’s for the defendant, I tell you as clear as day, law and 
evidence.” After a little discussion one of the jurymen 
said, “Well, Bill, I believe you are right. I'll come over.” 
And one by one the eleven drifted over to Bill’s view. As 
the eleventh man surrendered, Bill pricked up his ears: 
“Tt’s a d——ned trick,” he shouted, “jest to fool me into a 
verdict: I’m fur the plaintiff till kingdom come.” And 
there was a “hung jury.” The foreman reported privately 
the facts to the judge and the sheriff was ordered under 
no circumstances to ever put Bill on a jury again and his 
name was ordered stricken off the list. He never under- 
stood why he was passed over and his wrath when court 
after court went by and other bystanders were called and 
he not chosen, was something fearful. But he never 
served again. Might not this method be adopted and the 
foreman of the jury interrogated by the court—privately— 
after the jury was discharged as to the conduct of an ob- 
stinate or obstreperous juror? Can any one suggest any- 
thing better? “Hung juries” are increasing and are an 
increasing nuisance. 


More light on this question is to be found in the 

following : 

_ THe TwetrtH Juror—What do jurors do when they 
retire to the jury room to deliberate on their verdict? 
And how do they act toward that stubborn, conceited, ig- 
norant, dissenting twelfth juror? Lawyers are as a rule 
intensely curious as to these matters since they never 






themselves sit on juries. As throwing some light on the 
subject, the following communication by the foreman of a 
jury to the court, recorded in Fisher v. People, 23 Ill. 224, 
should be of interest: 

_ “To the Hon. M. E. Hollister: As we are not per- 
mitted to explain to the honorable court our strange and 
peculiar situation, we ask the instruction of the honorable 
court upon the following points: 

“1. Is it lawful for a juryman to go behind our statute 
law and search the Bible to see whether our statute laws 
are not void in consequence of their disagreement with the 
higher law? 

“2. Is it lawful for a juror to go behind the testimony 
and read medical books to see whether the doctors and 
others examined on the trial testified correctly or not? 

“3. Is it lawful for a juryman to go behind the trial 
and search law books to see whether the judge did not 
exclude some testimony that ought to have been admitted? 

“4. Is it lawful for a juror to go behind the in- 
structions of the court and search law books for the 
purpose of finding some error in said instructions? 

“5. It is lawful for a juror, after admitting the proof 
of every essential fact which constitutes a certain 
crime, to bring in a different verdict, because he, the 
said juror, does not approve of the penalty attached to 
the first? 

“If so, how long must we remain.in this worse than 
purgatory, and be abused and vilified by a fanatical 
madman? 

In behalf of the jury, 
A. A. FISHER, Foreman.” 


Is there an imagination that fails to be stirred 
by this portrayal? Can we not see clearly the eleven 
against the one, the eleven pleading and arguing 
with increasing vehemence, and the one immovable 
and abusive, claiming in turn that he knows more 
than the medical witnesses or the trial judge, that the 
statute is in disagreement with Biblical tenets, and that 
he doesn’t approve of it anyway? How many fanatical 
madmen serve on juries every day? Why not ma- 
jority verdicts?—Law Notes (August). 


A taste for the unusual may respond to the fol- 
lowing account of the action of a jury, which is taken 
from a recent number of The Justice of the Peace 
(London). 


At Leicester Quarter Sessions on July 25th, 
the trial took place of Albert Henry Knight, on a 
charge of breaking into a hosiery factory and stealing 
£80 worth of goods. He pleaded “Not Guilty,” and 
the defense was an alibi. 

After an hour’s deliberation the jury intimated 
that they were unable to agree. The recorder ordered 
them to retire. On returning to court, the jury, which 
included eight women, found a verdict of guilty, 
with a recommendation to mercy. 

Asked on what grounds, the foreman replied, 
“Rather insufficient evidence.” The Recorder—“That 
is a verdict of not guilty. If you are of that opinion, 
you must return that verdict.” 

The jury again retired, and on returning the fore- 
man said that their verdict was guilty. 

The recorder ordered them to retire and come 
back with a verdict Of mot guilty, but the jury per- 
sisted three times in saying their verdict was guilty. 

The recorder said he should accept their first 
verdict, and discharged the prisoner, observing he had 
never known a jury behave in such a way in all his 60 
years’ experience. 





Anticipating the Law 


“Put and call” trading on the Chicago Board 
of Trade and on all the leading grain exchanges 
in the United States has come to an end, according 
to a Chicago newspaper. The grain trade antici- 
pated the Capper-Tincher bill to regulate the grain 
exchanges, which will become effective Dec. 24 and 
taxes purchases and sales of “privileges,” “indem- 
nities,” “bids or offers,” and “puts and calls” 20 
cents per bushel, which is prohibitive. 
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Methods Which Should Aid Young Practitioner and Books Which Will Increase His Profes- 
sional Background and Broaden His Outlook and Capacity for Service* 





By Cuarwes C. BuTLer 
Judge of the District Court, Denver, Col. 


NUMBER of you are about to graduate and 
A will soon make your start in the practice of 

your chosen profession. Much depends on 
how you spend the first few years of your profes- 
sional life. It is then that you will lay the founda- 
tion upon which to build the superstructure in suc- 
ceeding years. Lay that foundation deep and firm. 
You will always be studious, but let me especially 
urge you to be studious the first few years. That 
is the formative period, and if you.acquire the habit 
of studious application then, it will not forsake you 
later on.. You will, of course, read the Colorado 
statutes’ and many of the important Colorado deci- 
You will also, of course, read some of the 
law text books. But remember, there are text books 
and text books. Some are mere digests, poorly 
arranged, while others are scholarly works. As ex- 
amples of the latter sort may be mentioned Cooley’s 
Constitutional Limitations, Wigmore on Evidence, 
and Street’s Foundations of Legal Liability. I have 
found the various articles in Ruling Case Law excel- 
lent reading. 

You will find it a valuable preparation for trial 
work to read transcripts of the proceedings in im- 
portant Colorado cases. If you are unable to obtain 
an inspection of the transcripts, you can find bound 
abstracts of the records in the Supreme Court Li- 
brary. They also have copies in the Bar Association 
library in the Court House, and in the library of at 
least one of the law schools. The transcript is 
better for your purpose because it gives the testi- 
mony by question and answer, whereas the abstract, 
if properly prepared, does not do so, except in part. 
It is necessary to become familiar with the manner 
of asking questions, especially on direct examina- 
tion. Of course you should occasionally attend 
court, and observe the manner of handling cases; 
but you cannot afford to absent yourself from your 
office too frequently, and reading transcripts or ab- 
stracts is the next best thing to attending court, 
and it has this advantage that you can select the 
most important cases tried by the ablest counsel. 
Speaking of absenting yourselves from your office 
reminds me of the story told of a young lawyer who 
had just hung out his shingle. Being obliged to 
leave the office one day, he tacked on his door a no- 
tice reading, “Back in 30 minutes.” Some one wrote 
underneath this the words, “What for?” 

It is of great value to read verbatim reports of 
famous trials, both civil and criminal, held not only 
in Colorado, but in the courts of other states and 
other countries. There are many such reports. For 
example, the American State Trials, just being pub- 
lished; Notable English Trials; Notable Scotch 
Trials; Howell’s State Trials, and numerous trials 


sions. 


*Address delivered to the graduating class of a law school in 
Denver, Col. 


published separately. Don’t confine yourself to 
criminal trials. Many civil trials are full of dra- 
matic interest, as well as highly instructive, and I 
take it that most of you will engage principally in 
civil practice. 

Let me recommend also the reading of Robin- 
son’s Forensic Oratory—which is a work on the 
trial of law suits—and also Reed’s Conduct of Law 
Suits, Harris’ Hints on Advocacy, Hirschl’s Trial 
Tactics, and other books on the same subject. Of 
them all, I have found Robinson’s little book the 
most helpful. It should be read and re-read, over 
and over again. Donovan’s Modern Jury Trials 
affords delightful and profitable reading, as do also 
Wellman’s Art of Cross Examination, Wellman’s 
Day in Court, Munsterberg’s On the Witness Stand, 
Sergeant Ballantine’s Experiences, Ram on Facts, 
Phillips’ Cases of Circumstantial Evidence, and Wil- 
cox’s Four Books, Foibles of the Bar, Foibles of 
the Bench, Frailties of the Jury and Fallacies of 
the Law, and also Train’s Prisoner at the Bar. 

Warren’s Ten Thousand a Year is a classic, and 
some of the evils of English Chancery practice in 
Dickens’ day are made vivid in Bleak House. Post’s 
two books, the Strange Schemes of Randolph Ma- 
son, and The Man of Last Resort, contain short 
stories founded on actual cases, cited by the author. 
The stories are ingenious, and worth. reading. 

Nor do I hesitate to suggest the reading of 
famous detective stories by such authors as Doyle, 
Poe, Green and Ottolengui. Even Gaboriau, though 
more sensational than analytic, may help you pass 
away the time while waiting for a client. It is said 
that a famous English divine sat up all night reading 
Gaboriau. Whatever may be said in jest about 
Holmes, Dupin and Lecoq, they do emphasize the 
importance of close observation and attention to 
details. In a law suit, something that may be over- 
looked entirely by the inattentive, or that to the 
careless observer may appear to be too trifling to 
merit consideration, may prove at the trial to be an 
important and perhaps even the determining factor 
in the case. 

This is a lesson taught also in those two fas- 
cinating books, Burhill’s Circumstantial Evidence 
and Wigmore’s Principles of Judicial Proof. 

And now let me say a few words about one 
item of your office practice—the drawing of con- 
tracts. I dislike to believe that the ancient lawyers 
invented a cumbrous phraseology with the deliber- 
ate purpose of adding to their fees by making the 
drawing of contracts a great mystery that only the 
initiated could understand. However that may be, 
they did encumber their contracts with a vast 
amount of verbiage. The practice is supposed to 
be, indulged in to some extent at the present day. 
Sometime ago I cut the following from a newspaper: 
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If a man were to give another a cigar, he would 
merely say, “Have a cigar,” but when the transaction is 
entrusted to the hands of a lawyer to put in writing he 
adopts this form: “I hereby give, grant and convey to 
you all and singular my estate and interest, right, title, 
claim and advantage of and in the said cigar, together 
with all its filth, wrapper, stuffing and nicotine, and all 
right and advantage therein, with full power to bite, cut, 
suck and otherwise use the same, or give the same away, 
as fully and effectually as I the said A B am now en- 
titled to bite, cut, suck or otherwise use the same, or 
give the same away, with or without its cover or wrapper, 
anything hereinbefore or hereinafter, or in any other 
deed or deeds, instrument or instruments, of what nature 
or kind soever to the contrary notwithstanding.” 

Early in my practice it was my good fortune 
to read several contracts drawn by lawyers of na- 
tional reputation. The contracts involved millions 
of dollars, and were couched in plain, everyday lan- 
guage that a child could understand. It was a les- 
son that I never forgot. All contracts should be 
prepared in that way. Bear this in mind and put 
it in practice, and your clients will rise up and call 
you blessed; and 1 may add that if your contracts, 
so drawn, should happen to come before the court 
for enforcement, the judge will join in the blessing. 
I may also add that this same plan could be adopted 
in the preparation of pleadings, to the profit of the 
client and the pleasure of the court. Did I hear 
some one remark that it would be well to adopt it 
in the preparation of judicial opinions? Very likely ; 
very likely; but that is another story. 

Just a few words about motions and pleadings. 
Almost all pleadings are open to some motions or 
to a demurrer; more frequently the former than 
the latter. Don’t fall into the habit of being cap- 
tious about every pleading of your adversary. Don’t 
file motions to strike matter from a pleading or 
to make it more specific and certain unless you have 
some substantial advantage to gain. Don’t do it 
merely because you find a word here and there, or 
even a sentence, that is redundant or immaterial, 
or that is not perfectly clear in some unimportant 
detail. It may even be good tactics to refrain in 
some.cases from filing a demurrer. Demurrers have 
been known to result in the education of the ad- 
versary to the destruction of the demurring lawyer’s 
case. You remember it is said about the Irishman 
at Donnybrook fair that he struck at every head 
that appeared, no matter whose it was. Don’t fol- 
low his example. Don’t strike at everything merely 
for the pleasure of striking. Use some discretion. 
Strike when, and only when, some substantial right 
of your client is to be protected or some substantial 
advantage is to be gained. This advice also holds 
good in the trial of cases. Don’t be forever inter- 
posing objections just because you have the right 
to object and the question put by your adversary to 
the witness may be technically open to objection. 
Observe the caution that I have just given you 
concerning the pleadings. Quibbling and trifling 
objections serve no useful purpose. They harass 
and annoy; they obstruct the administration of jus- 
tice; they are-the weapons of the weak and are an 
open confession of weakness; they arouse the sus- 
picions of both judge and jury. By the use of them 
a trial, instead of being a dignified investigation into 
the merits, degenerates into a mere cat-and-dog 
fight. One who permits himself to fall into the habit 
of constantly making objections of the character I 
am discussing ceases to be useful to his client and 
at the same time becomes a nuisance in the court. 

Closely connected with this subject is the ques- 
tion of the treatment of adverse counsel. Don’t 






permit yourself in the trial of a case to indulge in 
personal abuse of the opposing lawyer. Avoid ques- 
tioning his integrity or his sincerity. Shun such 
remarks as these: “I object to the question. It is 
improper and counsel knew it when he asked the 
question.” “I object to the question. Counsel is 
trying to trap the witness.” Such objections usually 
lead to a personal controversy between counsel, 
whereby the clients and the merits of the case are 
forgotten and sometimes seriously prejudiced. It 
is said that on one occasion two lawyers got into 
such a controversy, and the lawyer for the plaintiff 
said to the lawyer for the defendant: “You are a 
numskull”; and the latter retorted: “You are a 
jackass”; whereupon the Court remarked: “You 
seem to know each other. Proceed with the case.” 

You cannot afford to wholly ignore the subject 
of oratory. By oratory I do not mean bellowing at 
the top of your voice until the windows rattle and 
the very walls groan in protest. What I mean by 
oratory is the art of persuading by spoken words; 
persuading, not paralyzing. I once heard an emi- 
nent orator deliver a convincing speech in a voice 
raised but slightly above the conversational tone. 

Few authors, if any, have treated the sttbject of 
oratory more thoroughly or more entertainingly 
than Quintillian, whose Institutes of Oratory deals 
with the education of the advocate from childhood 
on, Cicero’s Works on Oratory have much of value. 
Aristotle’s Rhetoric and Whateley’s Rhetoric are 
more useful in this connection than one would sus- 
pect from the title, and both may be read with profit. 
Buckley’s Extemporaneous Oratory is full of valu- 
able suggestions and Bautain’s Art of Extempore 
Speaking is well worth reading. Read also Snyder’s 
Great Speeches by Great Lawyers, Veeder’s Legal 
Masterpieces, as well as the speeches of Webster, 
Choate, Erskine, Curran and other great lawyers. 
Don’t fail to read Demosthenes’ Orations written 
for delivery in private causes. They are models of 
terse and logical argument. Cicero’s Forensic Ora- 
tions are worthy of careful study. Many of the ex- 
amples with which Quintillian illustrates his sub- 
ject are taken from Cicero’s Orations. On the sub- 
ject of oratory the works of Quintillian and Cicero 
are a library in themselves. 

But after all, reading is of little use unless it is 
supplemented by practice. You may as well hope 
to become an expert swimmer_by reading an article 
on “How to Become a Swimmer in 3 Lessons” as to 
expect to become a forceful speaker without con- 
stant, persistent practice. 

Of course, even with study and practice all can- 
not become orators of the first class; but nearly all 
may become good speakers, and even the most un- 
promising may acquire the ability to make a fairly 
good talk. You owe it to your clients to cultivate 
the art of effective speaking. 

Remember, however, that to produce the best 
results in argument the brain should co-operate 
with the voice; the speaker should not permit the 
latter to absorb all his energy to the exclusion of 
the former. Whenever I hear a speaker “offend the 
affrighted ear with horrid sound” I recall the story 
of the steamboat. It was a tiny steamboat with a 
tiny boiler and an enormous steam whistle. The 
whistle blew a mighty blast, and people miles away 
heard it and marveled, and said to one another: 
Surely, this must be a floating giant.” The owner 
was mightily proud of the whistle, and were it not 
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for one drawback his happiness would have been 
complete. It required all the steam to blow the 
whistle, and whenever the whistle blew the engine 
stopped. 

I have so far thrown out a few random sugges- 
tions with reference to your career as lawyers. As 
lawyers you will try law suits and advise with ref- 
erence to private rights, and you should prepare 
yourselves thoroughly to do these things and do 
them well. But this is not all. You should not rest 
content with studying the law as it is; you owe it 
to your profession to work earnestly to do away 
with its defects, and there are many defects in both 
the substantive law and the law of procedure. To do 
this you should keep up with current thought on the 
subject. Join the Denver Bar Association, the Colo- 
rado Bar Association and the American Bar Associ- 
ation. If you cannot afford to join all three Associ- 
ations immediately upon your admission to the bar, 
join the Denver Bar Association and read the re- 
ports of the proceedings of the other two. You 
will find there what such men as Elihu Root, 
Ex-President Taft and others say about our anti- 
quated procedure and the imperfections of our sub- 
stantive law. Read at least one of the many 
excellent law journals—the American Law Review, 
the Central Law Journal or one of the journals pub- 
lished by the great law schools throughout the land, 
Harvard, University of Michigan, Yale and others. 
Don’t confine yourselves to reading; think and act 
as well; but act only after reading and thinking. 
Much unfortunate legislation has resulted from re- 
versing this process. 

Don’t suppose for a moment, when you have 
fitted yourselves to perform your duty to your 
clients and to your profession, and are performing 
those duties intelligently and energetically, that no 
further duty rests upon you. Far above and beyond 
your duty to your clients and to. your profession is 
your duty to your country. 

Lawyers and editors are leaders of pyblic opin- 
ion. The people look to them for guidance in 
public affairs. Every lawyer is the center of a 
group, sometimes small, sometimes large, whom he 
influences whether he consciously makes an 
effort to that end or not. Whatever ex- 
cuses may have been offered by individual 
lawyers for holding themselves aloof from 
public affairs before the war are no longer valid 
now that the world is turned topsy-turvy, and an- 
cient forms of government are crumbling day by 
day and new ones are springing from the ruins. 
Never in the history of the world have the merits 
and demerits of the different forms of government 
been so generally discussed as now. Even here in 
our favored land there are those who seriously ques- 
tion our form of government, who challenge every 
article and every section of every article of our Con- 
stitution. They no longer accept as a final and con- 
clusive answer our bare assertion, in the language 
of Gladstone, that the Constitution of our country 
is “the most wonderful work ever struck off at a 
given time by the hand of man”; nor are they con- 
vinced by the mere assertion that the country has 
grown great under its benign influence, and that no 
change is necessary or desirable; that we revere the 
Constitution and those who framed it, and that any 
change of or addition to that sacred charter is noth- 
ing less than sacrilege. No, ladies and gentlemen, 
the time has come when we must prepare ourselves 








to give the reasons for the faith that is in us. That 
is what Hamilton and the other writers of the Fed- 
eralist-did, and that is what we must do. To fully 
equip ourselves to do so will take some labor, but 
it will be labor well expended. We owe it to our- 
selves and to posterity to perform the task; we owe 
it to our country, and it will be but a slight return 
for the great blessings we have enjoyed and now 
enjoy. If you should find weakness or injustice in 
any of the provisions of our fundamental law, or 
that any provision has been outgrown, dare to pro- 
claim the truth as you see it. Where you find 
strength and justice, defend it with all the energy at 
your command. Whether we will or no, each and 
every one of us is contributing his bit toward mak- 
ing history; some by active participation in the dis- 
cussion of these great problems, others by silence. 
Read the Constitution, the Federalist, Beveridge’s 
Life of Marshall, The Commentaries of Story, Coo- 
ley and others. Read Montesquieu’s Spirit of Laws, 
De Tocqueville’s Democracy in America, Bryce’s 
Modern Democracies, Maine’s Popular Govern- 
ment, and Carnegie’s Triumphant Democracy. Read 
in the encyclopedias and in the Statesman’s Year 
Book and elsewhere a description of the forms of 
government in other countries; analyze and com- 
pare them, and qualify yourselves to intelligently 
discuss the merits of our government as compared 
with that of other countries. And the further to 
prepare yourselves for this task it would be well to 
read about even ideal commonwealths, for example 
those described in Plato’s Republic, More’s Utopia, 
3acon’s New Atlantis, Campanella’s City of the 
Sun, and Harrington’s Oceana. Read also Bellamy’s 
Looking Backward, a novel picturing the socialist 
state as a veritable heaven. But after you read that 
book, let me suggest an antidote in the form of 
Parry’s Scarlet Empire, a novel in which the so- 
cialist state is pictured as a veritable—you know 
the word ; Sherman used it in speaking of war. 

As Europe is afflicted with an uprising of the 
proletariat, it would by no means be amiss to advise 
yourselves as to what it is all about. Spargo has 
recently written a book on Bolshevism, and another 
on Americanism and Social Democracy, and still 
another entitled Syndicalism, Industrizl Unionism 
and Socialism. Bear in mind, of course, that Spargo 
is a Socialist, but bear in mind also that Spargo re- 
signed from the Socialist party because of the atti- 
tude of that party toward this government just 
prior to and during the war. Much light is shed 
upon Bolshevism and related subjects by Brasol’s 
Socialism vs. Civilization, Americanism vs. Bol- 
shevism, by Ex-Mayor Hanson of Seattle, and The 
Great Menace, by Mead. 

One of the outstanding problems demanding so- 
lution is the labor problem, involving the relative 
rights of labor, capital and the public. How to pro- 
tect the rights of the public during conflicts between 
employers and employees without unduly encroach- 
ing on the rights of either, is a question of great im- 
portance. As some proposed remedies involve 
grave constitutional questions, the lawyer will have 
a large share in solving this problem. Some of you 
may become members of the legislature, others may 
be elected to the bench; but whether you occupy an 
official position-or not, you should study this im- 
portant question. The legal aspects of the subject 
are discussed, of course, in the opinions of the courts 
and in legal text books. But give your study a 
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wider range; read up on the subject generally. 
Read the Report of the U. S. Commission on Indus- 
trial Relations, Ely’s Labor Movement in America, 
Carroll D. Wright’s Some Ethical Aspects of the 
Labor Question, Commons’ Industrial Good Will, 
Cohen’s American Labor Policy, Carlton’s Indus- 
trial Situation, Gompers’ Labor and the Common- 
wealth, Gompers’ Labor in Europe and America, 
Mitchell’s Organized Labor, Hoxie’s Trade Union- 
ism in the U. S., Labor’s Challenge to the Social 
Welfare by Brooks, and Bishop Potter’s The Citi- 
zen in Relation to the Industrial Situation. 


I call your attention to these books in order that 
you may obtain a broad view of the question. No 
person, no organization, no movement should be 
unqualifiedly condemned without a hearing. After 
such a hearing, the judgment you pass will have 
added weight. Always hear both sides. Don’t shun 
those who differ with you in opinion. You will learn 
more from them in an hour than you will learn in a 
month from those whose views accord with your 
own. 

I do not intend to indicate what I think your 
decision on these questions should be; it is my pur- 
pose at this time merely to direct your attention to 
the importance of giving these questions your 
earnest consideration, in order that you may take 
a man’s part in helping the country to solve them 
and solve them right. 

And now let me suggest that you read and re- 
read the history of our country—not a short school 
history, but one sufficiently extended to enable you 
to enter into the very life of the people, and under- 
stand the underlying reasons for the several steps 
that mark the progress of our country from its be- 
ginning to the present time. For example, Bancroft, 
in his six volumes, covers the period from the earli- 
est discoveries to the adoption of the constitution 
McMaster, in his fascinating History of the People 
of the United States, covers, in eight volumes, the 
period from 1784 to the comemncement of the Civil 
War. Then there is a work called The American 
Nation. Volumes 20 to 27 of this work cover the 
period from the commencement of the Civil War to 
the year 1917. Of course, there are many other his- 
tories of great merit, but these three are mentioned 
because during the past year I found them of ab- 
sorbing interest. 

After reading the history of our country, read 
some inspiring books on citizenship. Read Hale’s 
Man Without a Country, Hadley’s Education of the 
American Citizen, Ex-President Taft’s Four As- 
pects of Civic Duty, Elihu Root’s The Citizen’s Part 
in Government, D. J. Brewer’s American Citizen- 
ship, Charles E. Hughes’ Conditions of Progress in 
Democratic Government, James Bryce’s Hindrances 
to Good Citizenship, and other books of like char- 
acter. 

And now a few words addressed to you, not as 
lawyers and law students, but as Americans. Those 
who are born in this country are so accustomed to 
the manifold blessings of free goverment that many 
look upon them as matters of course; something 
which, like the air we breathe, is ours without con- 
scious effort on our part; something that we person- 
ally did not struggle to obtain, and that we may 





continue to enjoy without a struggle. Such an atti- 
tude breeds an indifference fatal to patriotism. We 
cannot too often be reminded that for the blessings 
we enjoy others have paid in blood and treasure, 
and that by eternal vigilance, and that alone, can 
we preserve those blessings. 

A certain school of political thought affects to 
scoff at patriotism—to belittle the tie that binds the 
citizen to his country. The war has done much to 
discredit that school ; its philosophy does not appeal 
to those who have been “over there,” nor to those 
whose loved ones have made the great sacrifice. 
The wave of patriotism that swept over the country 
during the war should not be permitted to subside. 
Love of country and respect for our country’s flag 
should continue to be taught in every home and in 
every school. The anniversary of the great events 
of our country’s history should be observed with 
fitting ceremony. The fire of patriotism should be 
kept alive in every American breast, and should be 
kindled in the breast of every one who seeks to be- 
come an American citizen. During the dark days 
of the Civil War—the days that followed close upon 
the reverse at Chickamauga and Chancellorsville— 
Edward Everett Hale wrote The Man Without a 
Country, a book that burns the lesson of patriotism 
into the very soul. Indulge me for a moment while 
I read a passage. Nolan, the man without a coun- 
try, speaks: 

“Youngster, let that show you what it is to be with- 
out a family, without a home, without a country, and if 
you are ever tempted to say a word or to do a thing 
that shall put a bar between you and your family, your 
home, and your country, pray God in His mercy to take 
you that instant home to His own Heaven. Stick to 
your family, boy; forget you have a self, while you do 
everything for them. Think of your home, boy; write 
and talk about it. Let it be nearer and nearer to your 
thought, the farther you have to travel from it; and rush 
back to it, when you are free. And for your country, 
boy, and for that flag, never dream a dream but of serv- 
ing her as she bids you, though the service carry you 
through a thousand hells. No matter what happens to 
you, never look at another flag, never let a night pass 
but you pray God to bless that flag. Remember, boy, that 
behind all these men you have to do with, behind officers 
and government, and people even, thére is the Country 
Herself, your country, and that you belong to Her as you 
belong to your own mother. Stand by Her, boy, as you 
would stand by your mother.” 

A few more words and I have finished. 

Dedicate to the cause of justice every God- 
given faculty you possess. Spare neither time nor 
effort to make yourselves worthy of the great trust 
you will be called upon to administer, and to make 
yourselves capable and efficient in the performance 
of your duties. Don’t be satisfied with mediocre 
attainment. Aim high. “Hitch your chariot to a 
star.” Give to your clients, to your profession and 
to your country the very best that is in you, and 
give it freely and without stint. 

In conclusion, I wish to you all a full measure 
of success. May you win laurels in the profession. 
May you acquire enough of this world’s goods to 
enable you and yours to have the reasonable com- 
forts of life, and even to enjoy some of its luxuries. 
But my best wish, my highest hope for each and 
every one of you is this: At the end of a career of 
useful service may you hear and deserve these words 
of appreciation: “Well done, thou good and faith- 
ful servant!” 
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Organizations With Which Business May Be Conducted and Various Legal Problems Which 
Have Resulted from Increase of Trade Between Japan and America 
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Of the Yokahama, Japan, Bar 


opportunity to be present and listen to the proceed- 

ings of this Association. Any question involving 
American law is and always has been a question of a 
great interest to me. Throughout my whole career in 
Japan I have been associated as a partner with Ameri- 
can lawyers. In this connection it has been my privi- 
lege to represent a large number of American firms 
and individuals in legal matters in Japan, as well as 
Japanese clients in connection with legal matters per- 
taining to the United States. As a result of such 
associations and practice the similarity or lack of simi- 
larity in the systems of law existing in America and 
Japan has been constantly presented to me. I feel 
therefore very much indebted to your Association for 
conferring on me the privilege of being present as an 
invited delegate from the Bar Association of Japan 
and giving me an unusual opportunity of continuing 
this very interesting study. 

It has been frequently stated during the past few 
years, and the business experience of the commercial 
world has conclusively proven the truth of such state- 
ment, that the business of the industrial nations of 
the world has so developed that the financial prosperity 
of each industrial nation depends upon the prosperity 
of every other industrial nation. ‘ 

As a result of the recognition of this idea, indi- 
viduals and companies from all industrial nations are 
now sending representatives abroad to engage in busi- 
ness. Americans in large numbers have come to Japan 
and to the Far East and have established offices there. 
I feel therefore that it might be of interest to the 
members of this Association to discuss briefly the 
legal position of foreigners in Japan, and more par- 
ticularly that of American companies and American 
citizens, and to touch briefly upon a few legal prob- 
lems that have resulted from the large volume of trade 
that has grown up between Japan and America within 
recent years. 

The Japanese Commercial Code contemplates that 
individuals or groups of individuals may do business 
in the same way that individuals or groups of indi- 
viduals are authorized to do business under American 
law. That is to say, an individual can do business in 
Japan either alone in his own name or under a trade 
name, or the individual may associate with others and 
conduct business as a partnership or in corporate 
form. Americans may either associate in partnership 
form or in corporate form under the laws of some 
particular state and thereafter engage in business in 
Japan under such organization, or they may form such 
an organization under Japanese law. 

If the partnership or corporation is organized 
under the laws of one of the states of the United 
States, Japanese Law requires that its existence as 
such an organization under the laws of the state under 
which it is organized be proven to a Court of Regis- 
tration and the fact of its existence as such be regis- 
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tered in that court. The law provides that unless such 
registration is made, nobody is bound to recognize in 
Japan the existence of the company’s branch. After 
an American company or partnership is properly regis- 
tered in Japan, it acquires the legal status of a foreign 
company engaged in business in Japan. 

In registering a foreign partnership or corpora- 
tion in Japan, Japanese law requires that a representa- 
tive for the company in Japan be also registered. Such 
representative is generally empowered to act as such 
by a power of attornef¥ from the main office of the 
oa ig This power of attorney is not registered 
by the Registration Court in Japan, but is simply filed 
in that court to prove that such representative was 
duly authorized by the foreign company in question. 

After such representative is registered, Japanese 
law regards him as having powers that are equal to 
the authority or powers conferred upon a partner or 
an executive official of a corporation by American 
Law. Any limitations upon the powers of such rep- 
resentatives to act for the company which are ex- 
pressed in his power of attorney will not be effective 
as against third persons dealing with such representa- 
tive in ignorance of such limitations. Furthermore, 
the powers conferred upon such representative con- 
tinue to operate even after his discharge or removal 
from office, and the only way effectively to revoke his 
authorization is to cancel his registration as repre- 
sentative. 

Where American citizens form either a partner- 
ship or corporation under Japanese law such company, 
when organized and registered, acquires the legal 
status of a Japanese company and such companies have 
in general all the rights of Japanese subjects, even 
though all of the shareholders in such company may 
be American citizens, including the right to own land 
in Japan, which right is, as you know, denied to 
foreign companies and citizens. 

The individual representing foreign companies 
or the individual American resident in Japan for com- 
mercial or other purposes is subject to all laws of 
Japan. In administering the laws of Japan where the 
rights of foreigners, that is, persons other than Jap- 
anese subjects, have been involved, some rather in- 
teresting problems have arisen, particularly with 
reference to marriage and divorce. 

The Japanese Civil Code contemplates that a 
marriage may be contracted by agreement; that is to 
say, no formal religious ceremony is required. Per- 
sons may contract a marriage by simply signing an 
agreement of marriage. The law, however, requires 
that such agreement be registered with the proper offi- 
cials and thereafter the parties to such agreement are 
man and wife. 

It was for this reason that the so-called “Picture 
Bride” marriages were good legal marriages in Jap- 
anese law. It is equally easy to obtain a divorce under 
Japanese law, as a divorce by mutual consent is one 
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of the ways provided for by law. In such a case the 
husband and wife need only sign an agreement signify- 
ing their consent to such divorce and thereafter 
register such agreement with the proper authorities. 

Whether Americans in Japan can obtain a divorce 
in this same manner depends upon whether they are 
resident or domiciled in Japan. Japanese law provides 
that a foreigner can obtain a divorce if by the law of 
the husband’s country a given statement of facts 
alleged to be the cause was recognized as a lawful 
ground for divorce, and provided further that such 
facts are a cause or ground for divorce under Japanese 
law. 

There is, as you will see, a reference by the Jap- 


‘anese law to the law of the nationality of the husband. 


Namely, the Japanese law providing for conflict of 
laws says that divorce shall be governed by the laws 
of the country whose citizen the husband was when 
the cause arose. 

Under American law, however, divorce is de- 
pendent upon the law of the domicile. There is there- 
fore a reference back from the law of the nationality 
to the law of the domicile. 

Japanese courts have therefore decided that if 
an American is domiciled, not merely resident, in Ja- 
pan, the question of whether or not such an American 
can obtain a divorce depends entirely upon the law of 
Japan. A divorce by mutual consent for Americans 
as well as a divorce by judicial decree by certain 
specific causes set forth in the Civil Code is therefore 
possible in the case of Americans domiciled in Japan. 

There is one feature in the legal relations between 
Japan and America in which I feel that a reform 
should be instituted, and as it is purely a legal matter, 
I am of the opinion that such reform would probably 
have to be initiated by these associations, although its 
actual consummation would have to be effected by our 
respective governments. 

I refer to the present law in Japan and America 
as to the enforceability of judgments in either country 
which have been obtained in the other country, and the 
possibility of changing this law. 

Japanese law adopts the principle that it will not 
enforce a judgment of a foreign tribunal unless there 
is a reciprocal treaty to that effect. In the absence of 
such a treaty, Japanese law regards a judgment of a 
foreign tribunal at most as mere prima facie evidence 
of the merits of such claim. 

I am not fully advised upon the law in all Ameri- 
can jurisdictions upon this subject, but am informed 
that in some of the jurisdictions of the United States 
the recognition of a foreign judgment depends upon 
reciprocity. In these jurisdictions a Japanese judg- 
ment would therefore not be recognized as such. 

Under the present state of law an American com- 
mercial company with a very meritorious claim against 
a Japanese company with a branch office in America 
may, after reducing such claim to judgment in America 
find that the Japanese company has little, if any, prop- 
erty remaining in America at the conclusion of its suit 
from which to satisfy its judgment. Such company, 
on the other hand, may have ample resources in Japan 
from which such judgment could be satisfied. Pro- 
ceeditigs would have to be initiated anew in Japan, 
however, in order to satisfy said claim. 

It seems to me that this is not only a most un- 
satisfactory situation, but one which is not conducive 
to the free and full expansion of commercial relations 
between the two countries. I feel therefore that it is 


proper for the bar associations of America and Japa: 
to take some action looking to a conclusion of treatie 
between their respective countries to remedy this con 
dition. Such treaties would in no way, as far as 
can see, affect the present American law in thos: 
jurisdictions where reciprocity of recognition is nov 
required, other than to require the recognition of Jap 
anese judgments because the judgments of such juris 
dictions are required to be recognized in Japan. 

One of the most important legal questions in 
volved in international trade is the question of the 
correct legal interpretation of the various forms of 
commercial letters of credit which came into use dur- 
ing the war. These instruments as a means of carry- 
ing on trade between individuals or companies in 
different countries are, so far as Japan is concerned, 
an outgrowth of the war, and as result there is no legal 
precedent in Japan deciding what their legal effect is 
My investigation of the question has led me to believe 
that the law in the United States governing these com- 
mercial letters of credit is also in the making. 

The importance of a correct and, if possible, a 
uniform interpretation by courts of law of all countries 
of these commercial letters of credit cannot be over- 
estimated in the opinion of the commercial world. 
The commercial world has, from my observation, 
recognized two broad classifications of these kinds of 
commercial letters of credit. 

‘1. The ordinary commercial letter of credit, 
which is regarded by the business world as subject to 
cancellation prior to payment thereunder ; and 

2. Theconfirmed or irrevocable letter of credit, 
which the business world regards as not being subject 
to cancellation. 

Shortly after the beginning of the world-wide busi- 
ness depression, about a year ago, efforts were made 
by banks and buyers throughout the business world 
to cancel confirmed or irrevocable letters of credit. 
Litigation is now pending in Japan involving the right 
to cancel such letters of credit, and I know of similar 
litigation which is also pending in the United States. 
The commercial world is awaiting the outcome of this 
litigation with great interest. I feel that a satisfactory 
legal solution of this question is necessary to the 
proper conduct of trade between industrial nations. 

In Japan the contention is now being made in 
litigation pending there that an ordinary letter of 
credit is a form of mandate, that is to say, that a letter 
of credit evidences the authority of the holder to re- 
ceive payment thereunder but not the right to demand 
the payment. The addressee under such a letter of 
credit is therefore revocable at any time prior to a 
payment thereunder. The term mandate as used in 
this sense is the same as a mandate is defined in articles 
603 and 651 of the Civil Code of Japan. 

On the other hand, in the case of a confirmed 
or irrevocable letter of credit the issuing bank is under 
an obligation to pay and, in addition thereto, it owes 
a legal duty to give the mandate of payment to the 
addressee. Therefore, such a letter of credit evidences 
the authority of the holder not only to receive pay- 
ment but the right to demand payment thereunder. It 
is still questionable what the nature of the obligation 
of the issuing bank or its branch or correspondent 
bank is. It is clear however that in the event of such 
a letter of credit being cancelled by the issuing bank, 
the holder of the letter of credit can bring suit against 
the issuing bank, because of the effect of the letter of 
credit itself and enforce payment. 








S 


les 
ena 
of 
ena 
une 
enf 


une 
mee 
by i 
law 
thre 
son; 
tyra 
zom 
sion 
at | 
pub 
four 
abst 
just 
into 


that 
of a 
It v 
brar 
reqt 
cert 
divi 
publ 
trea 
judg 


soci: 


beca 
pure 
of o 
obse 
vith 
in th 











UNENFORCEABLE LAW 





Jeans and Methods of Those Charged With Execution and Administration of Law, and Not 
Hostile Public Sentiment, Generally Responsible for Lapses in 
Its Proper Enforcement 





By Cartes S. WHITMAN 
Formerly Governor of New York 


OME students of political science have isolated 

a phenomenon of our legislative system and our 

modern social organization, which they have 
lescribed as “unenforceable laws.” These laws, albeit 
enacted by legislative authority with due observance 
of statutory and constitutional safeguards for the 
enactment of laws, are asserted to be fundamentally 
unenforceable. Thus, statutes are classified either as 
enforceable or as unenforceable. 

It is alleged that the underlying reason for the 
unenforceability of these laws is that either they do not 
meet with general public approval, or are favored only 
by a minority, or have become archaic. Many of these 
laws, aiming to enforce uniformity of personal habits 
through State sanction, it is said interfere with per- 
sonal liberties, and some are decried as arbitrary and 
tyrannical. The unenforceable laws create -a twilight 
zone between innocence and evil, in which transgres- 
sion is generally indulged, if not with the connivance, 
at least with indifference, on the part of constituted 
public authority. The reaction of such a condition is 
found by these students in the weakness of law in the 
abstract, the discrediting of the administration of 
justice, and the bringing of our governmental system 
into disrepute. 

We are admonished that it would be far better 
that all such laws should be repealed. This concept 
of a portion of our laws has elements of great danger. 
It would largely curtail the function of the legislative 
branch in our scheme of government. It does not even 
require the initiative or referendum. It challenges 
certain laws because they are opposed by groups of in- 
dividuals who conceitedly believe that they personify 
public opinion. Extended to its logical conclusion, this 
treatment of a great portion of our law would, in my 
judgment, greatly weaken the forces of our organized 
social system and jeopardize its security. 

The view that laws are or become unenforceable 
because they are not in accord with public opinion is 
purely doctrinaire. The implication that a large mass 
of our population is not law-abiding is contrary to the 
bservation of those who have had wide experience 
vith the making, administering and enforcing of laws 
in this country. 

Law is the essence of social order in its relation 
‘0 property and person. Law is coextensive with 

ciety itself. It is the mandatory character of law in 
ts embodiment by State sanction of rules of conduct 
vhich distinguishes it from religious precepts and 
moral conventions, observance of which depends 
purely upon personal predilection. 

One repeats such truisms apologetically ; but it is 
he disregard of fundamentals which leads to the 
loctrinaire notion under discussion. We need not 
now inquire whether moral concepts or social con- 
entions lead to, or are derived from, law declaratory 
of positive rules of conduct. In our republican form 
f government, means and ways are provided for the 
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orderly expression of the popular will, and, when the 
popular will is so expressed, it is sheer defiance of law 
and order to segregate laws for enforcement and laws 
for non-enforcement. 

What is the dictate or demand of public opinion 
or what is popular, is a question not easily determined. 
The answer depends to a large degree upon the ascer- 
tainment of the true medium for expressing the public 
opinion. Usually, that medium represents a majority 
of the people, and so reflects the majority desire. But 
often that medium represents a plurality, which is in 
fact only a minority of the people. 

The enactment of a law requires merely the exer- 
cise of legislative power. But the enforcement of 2 
law calls into play a succession of forces. Laws ordi- 
narily are not self-executory; some laws which deal 
merely with status operate imperceptibly; but laws 
which regulate the disposition of property or the 
activities of individuals require positive control by 
various governmental agencies. They require legisla- 
tive provision as to the instrumentalities and means 
for enforcement, the exercise of the executive power 
to compel observance, and the administration of the 
judicial branch of government, to adjudge transgres- 
sion. Law enforcement is made up of a long train of 
functions, the failure of any one of which may leave 
the rest impotent. It is usually the failure of some 
individual element, with the resultant inability of the 
combined elements to function effectively, that renders 
a law unenforceable. 

Not every law depends for its existence upon 
moral attributes. Many laws are imbedded in the 
necessity of society for protection from detrimental or 
destructive influences, 

The mere fact that a law is irksome does not prove 
that it is inconsistent with public welfare. Laws to 
prevent debauchery of the electorate in Rome met with 
riotous opposition by the populace, yet does anyone 
doubt their beneficence merely because they were op- 
posed to popular notions of honesty? The following 
chronicle of this episode in Roman history is, indeed, 
interesting (Plutarch’s Life of Cato the Younger, ed. 
A. H. Clough, Vol, IV, p. 414): 

The people were at that time extremely corrupted 
by the gifts of those who sought offices and most made 
a constant trade of selling their voices. Cato was eager 
utterly to root this corruption out of the common- 
wealth; he therefore persuaded the Senate to make an 
order, that those who were chosen into any office, 
though nobody should accuse them, should be obliged 
to come into the court and give account upon oath of 
their proceedings in their election. This was extremely 
obnoxious to those who stood for the offices and yet 
more to those vast numbers who took the bribes. 
Insomuch that one morning, as Cato was going to the 
tribunal a great multitude of people flocked together, 
and with loud cries and maledictions reviled him and 
threw stones at him. 

The ancient experience of Rome is not perhaps 
without parallel today. For years, efforts have been 
made to reform our electoral machinery. Every new 
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effort has been met by some new artifice to evade the 
law. Laws as to reporting the expenditures of can- 
didates for political office have been made a mockery, 
and only the most flagrant and crude violations of 
election laws have proved susceptible of prosecution 
and punishment. Are such laws, therefore, to be 
classed as unenforceable? 

Failures of law enforcement are due more often 
to organic defects than to popular opposition. The 
unconstitutionality of a statute voids it. Imperfections 
in legislative drafting have many times frustrated the 
object of a particular law. The failure of the legisla- 
ture to provide the necessary financial means or ad- 
ministrative staff will render a statute dormant. An 
executive officer, in subserviency to “interests,” can 
thwart a law. A corrupt or inefficient police admin- 
istration can defeat or circumscribe the operation of a 
law. An incompetent prosecutor can render the law 
futile. Judicial fiat can nullify the effect of a law. 
Leniency in penalizing violations will make a law 
sterile. : : 

The subject under discussion finds an analogy in 
the broader domain of law which is presumed to regu- 
late the conduct of nations toward each other. But 
very recently the question was debated by lawyers 
and publicists whether, as so many customary and con- 
ventional rules of international law had been swept 
aside in the holocaust of the world war, international 
law had not ceased to exist; whether, because these 
generally recognized rules of international conduct had 
become incapable of enforcement, international law 
still survived? , 

When, on September 16, 1914, the Royal Belgian 
Commission on a special mission to the United States, 
laid before President Wilson evidence of atrocities 
alleged to have been committed by the German mili- 
tary forces against Belgium and its civilian population 
“in defiance of rules solemnized by international treaty 
and customs consecrated by public right and law of 
nations,” M. Henri Carton de Wiart, Belgian Minister 
of Justice, who headed the mission, said: 

It is at the request, even at the initiative, of the 
United States, that all civilized nations have formu- 
lated and adopted at the Hague a law regulating the 
laws and usage of war. 

We refuse to believe that war has abolished the 
family of civilized powers, or the regulations to which 
they have freely consented. 

President Wilson, in response, said that the docu- 
ment of evidence presented to him would have his 
“utmost attentive perusal,” and his “most thoughtful 
consideration,” and added: 

You will, I am sure, not expect me to say more. 
Presently, I pray God very soon, the war will be over. 
The day of accounting will then come, when, I take it 
for granted, the nations of Europe will assemble +to 
determine a settlement. Where wrongs have been com- 
mitted their consequences and the relative responsi- 
bility involved will be assessed. 

The nations of the world have, fortunately, by 
agreement made a plan for such a reckoning and set- 
tlement. What such a plan cannot compass, the opin- 
ion of mankind, the final arbiter in such matters, will 
supply. It would be unwise, it would be premature 
for a single government, however fortunately sepa- 
rated from the present struggle, it would be incon- 
sistent with the neutral position of any nation, which 
like this, has no part in the contest, to form or express 
a final judgment. 

In the midst of the great conflict, Elihu Root, as 
President of the American Society of International 
Law, on December 28, 1915, taking for his topic “The 
Outlook for International Law,” said this: 


While the war has exhibited the inadequacy of 
international law, so far as it has yet developed, to curb 
those governmental policies which aim to extend 
power at all costs, it has shown even more clearly that 
little reliance can be placed upon unrestrained human 
nature, subject to specific temptation to commit forci- 
ble aggression in the pursuit of power and wealth. It 
has shown that where questions of conduct are to be 
determined under no constraint, except the circum- 
stances of the particular case, the acquired habits of 
civilization are weak as against the powerful, innate 
tendencies which survive from the countless centuries 
of man’s struggle for existence against brutes and sav- 
age foes. The only means yet discovered by man to 
limit those tendencies consist in the establishment of 
law, the setting up of principles of action and definite 
rules of conduct which cannot be violated by the indi- 
vidual without injury to himself. That is the method 
by which the wrongs naturally flowing from _indi- 
vidual impulse within the state have been confined to 
narrow limits. That analogy, difficult as it is to main- 
tain in view of the differences between the individual 
who is subject to sovereignty and the nation which is 
itself sovereign, indicates the only method to which 
human experience points to avoid repeating the pres- 
ent experience of these years of war consistently with 
the independence of nations and the liberty of indi- 
viduals. 


Apparent lapses in the enforcement of law are 
largely due to the means and methods of law enforce- 
ment, and not to popular sentiment. I do not wish in 
these remarks to usurp the province of those to whom 
has been allotted the discussion of questions of law 
reform which have engaged the thought of this As- 
sociation for many years and in the direction of which 
it has made notable achievement; but I cannot pass 
the subject without a few observations. Twelve years 
have gone since the present Chief Justice of the United 
States, then President, trenchantly stigmatized the 
administration of criminal law in this country as a 
“disgrace to civilization,” and indicted the civil side 
of the courts for undue delays which worked “for the 
benefit of the man with the large purse.” Many re- 
forms in the administration of the law (and I speak 
now with particular reference to the criminal branch 
with which I have long been identified) have since 
been effected. 


Many laws have been rendered unenforceable 
because of technical formalism in court procedure 
The invalidating of a conviction or the dismissal of an 
indictment merely because a word was misspelled in 
an indictment or in a written verdict, or a grammatica! 
article was omitted, has been too often exemplified 
in our law reports. Trial judges, as a general rule, 
are still circumscribed too much in their possible use- 
fulness at a trial; their functions are still confined too 
closely to ruling upon quibbles as to forms of ques- 
tions and answers. 

One of the most serious defects in the administra- 
tion of criminal law which I have experienced as 
judge, prosecutor and even as governor, is the denial! 
generally of the right of appeal on the part of the 
People from decisions of fhe trial Court on questions 
of fact dismissing indictments, thereby giving im- 
munity from punishment for crime. There has been 
much judicial nullification of laws, and consequent ap- 
parent unenforceability of them, merely because no 
right was conferred upon the representatives of the 
People to prosecute an appeal in such cases 

The attitude of the great body of citizens in this 
country is to support law enforcement, and the theory 
that popular approval or popular lassitude sanctions 
the non-enforcement of a portion of the law is, in my 
judgment, misconceived. 
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will note that many of the objections urged 

against the ratification of the federal compact, 
although successfully challenged by its advocates, have 
been justified by the experience of time. Whatever 
the causes of this evolution, and there are many, it 
is evident that although the benefits to be derived from 
the adoption of the Constitution were correctly fore- 
casted in 1787 by its friends, the development of 
federal, at the expense of state, authority was fore- 
told by its opponents with equal accuracy. 

The developing needs of a stronger and more 
efficient national authority, the inevitable tendency of 
the greater to encroach upon the domains of the 
weaker jurisdictions; the incredible growth of com- 
merce and industry, of systems of transportation and 
communication; the unavoidable conflicts between 
sovereignties however delimited, exercising authority 
over the same people within the same territory; judi- 
cial construction; the necessity of federal expansion 
to the general welfare, and the verdict of the Civil 
War, have all contributed to the general result. The 
opposition encountered by the progress of innovation 
has become less insistent as it has become more 
obviously unavailing. Indeed, it would seem that ex- 
cept the legal profession and the occasional interests 
of classes and sections, opposition has largely given 
way to acquiescence, and acquiescence to active encour- 
agement of a more intensive centralization. 

Loyalty to the states, and a jealous insistence 
upon their respective sovereignties was a_ political 
characteristic of the American people when the union 
was formed. It was manifest during the greater part 
of our national life. But it survives largely as an 
abstract principle, finding formal expression in party 
platforms and occasional advocacy in Congress. 

The expansive development of federal activities 
has not been so destructive of personal liberty or of 
the general welfare as the opponents of the Constitu- 
tion apprehended. But it has by no means proven 
an unmixed blessing, and if the range of political 
authority be ultimately covered into the central system, 
the results may fully justify the assertion of Thucy- 
dides that “it is impossible for a democracy to govern 
an empire.” 

The men who formed and those who expounded 
and construed the Constitution have been united in 
the assertion that the integrity of the states is as 
essential to the union as the integrity of the union is 
to the states. Chief Justice Chase declared the inde- 
structibility of each to be essential to the perpetuation 
of both. Mr. Hamilton declared the state govern- 
ments to be a leading principle, and could never lose 
the whole of their powers until the whole people of 
America were robbed of their liberties. And James 
Wilson expressed the same view with equal emphasis. 

Yet in his eulogy of Justice Wilson in 1906, Presi- 
dent Roosevelt boldly asserted the possession by the 
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federal government of many powers not explicitly 
granted, nor yet expressly reserved from it by the 
Constitution. Later, his great secretary, Mr. Root, 
defending the position of his chief, declared it to be 
the right and duty of the general government, when 
required by the public interest, to exercise those powers 
belonging to the states which the latter might neglect 
or disregard. This novel doctrine of a twilight zone 
provoked an acute controversy, yet so transient that 
it scarcely interrupted the steady advance of federal 
activities. Distinctions between the powers of states 
and nation, of course continue, and are frequently 
emphasized by courts and Congresses, but the assertion 
recently made that Congress has become the judge of 
the character and the scope of its legislative powers, 
and the law of the land is that which it sees fit to 
enact, is the blunt expression of an obvious fact. 
These invasions of state authority have followed 
the two methods of Constitutional amendment, and of 
legislation. Both are stretches of federal power, al- 
though the former have been effectuated under the 
orderly processes of the federal Constitution, while 
the latter claim sanction under the shield of implied 
powers, or of the more recent doctrine of inherent 
authority. But generally speaking they are alike in- 
consistent with the original scheme of a dual govern- 
ment respectively exercising general and local powers, 
each distinct from, yet each complementing the other. 
To enumerate all legislative encroachments would 
be a difficult task. It will suffice to remind you that 
the federal government among other activities, through 
its multiplying bureaus and commissions, now exer- 
cises jurisdiction over all the waters of the country, 
navigable or otherwise, determines the manner of their 
diversion and the development of their hydroelectric 
energies, largely controls all commerce within as 
among the states, regulates business and manufacturing 
concerns, determines the age of the workmen to be 
employed in manufacturing industries, regulates their 
sanitation, has charge of the public health, directs the 
development of agriculture and the conditions of labor, 
undertakes to promote and if possible to create markets 
for farm products, limits or prohibits issues of securi- 
ties by many private corporations and enterprises, 
creates private corporations by special enactment, has 
constructed and will eventually operate a vast mer- 
chant marine, has become the most extensive landlord 
in the world, prescribing its own laws for its tenantry, 
and wholly independent of the states wherein its 
domains are located, enforces public virtue by resolv- 
ing prostitution into a subject of commerce, directs 
and finances the construction of highways with no 
concern as to their utility for post roads, assumes to 
guard and enforce the morals and habits of the people, 
prescribes regulations for and imposes licenses upon 
the medical profession, investigates and prescribes 
terms of adjustment of: local industrial controversies, 
has assumed control over the functions of maternity, 
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constantly encroaches upon the domain of the state 
police power, and has extended the jurisdiction of its 
courts over the entire domain of human controversy. 
It will soon assume the task of general education. 
These and other innovations have been made upon 
the initiative or with the encouragement of the people. 
Their primary motive has been to limit commercial 
activities supposedly menacing the rights of the indi- 
viduals, to escape the burden of expense accompanying 
the exercise of state prerogatives or to promote the 
liberal local expenditure of federal money. Shirking 
responsibilities requiring outlay by shifting both to 
broader shoulders, and obtaining public money for 


. local consumption, have prompted states to submit if 


not to welcome encroachments upon their powers, to 
neglect their duties and to ignore consequences. The 
fiction that the obligations will be cheerfully borne by 
the larger authority at its own expense, and that undue 
results will be carefully provided against by that 
authority is a pleasing one, but it betrays a declining 
estimate of the essential virtue of local self-govern- 
ment. Relief from civic responsibility weakens the 
spirit of loyalty to the home government, and tends to 
visualize it as subordinate to the greater one, fune- 
tioning by its direction and acting by its authority. 
The fact that the cost of local administration is an 
ever increasing quantity, reflected in the annual tax 
bill, notwithstanding the extension of federal activities, 
provokes angry remonstrance from the citizen but does 
not seem to arouse the need for his return to the old- 
fashioned policy of control and of close attention to 
home affairs, It rather stimulates him to greater 
activities for increasing appropriations by the powers 
at Washington. More roads, more policing, more 
sanitation, more extension of authority and more 
money from the national government accentuate his 
efforts, the states frequently joining in the clamor for 
much of the new legislation. When the citizen and 
his local government albeit unconsciously cooperate in 
urging the Congress to become the chief custodian of 
the sovereign power, their representatives heed the 
request and the work of centralization goes on. The 
states continue to function and will doubtless do so 
indefinitely. But their lines of distinction are becom- 
ing more illegible as Washington becomes more and 
more the universal capital and county seat. They are 
by no means moribund, and I trust they may never 
become so, but the presence of the federal government 
in their midst, emphasized by its ever expanding penal 
code, and visualized by its increasing array of inspec- 
tors, collectors, commissioners and bureaucratic head- 
quarters, daily reminds us that federal extension or 
duplication of local administration is an expanding 
process. 

Moreover, the national government intrudes its 
authority far beyond the limitations formerly circum- 
scribing it. Its absorption of domestic functions does 
not mean their more vigorous, efficient or economical 
administration. It tends rather to the substitution of 
hn ri regulation for individual responsibility. 

ndeed the citizen is inclined to confound federal 
jurisdiction with federal guardianship, and to require 
that it shall assume his responsibilities and obligations, 
correct his misfortunes, discharge his duties, cancel 
his debts, supply his needs, and guarantee the success 
of his business pursuits. 

Nor is it extravagant to affirm that modern fed- 
eral legislation concerning subjects within the scope 
of its. constitutional powers, and particularly regarding 


taxation and appropriations of the public revenues, has 
unduly responded to sectional, political and class con- 
siderations. It has also developed other sinister ten- 
dencies, easily discernible in many of the bills now 
before the Congress. It has abandoned the ancient 
doctrine that revenue shall be devoted to the public 
needs, and that taxes can be levied for public purposes 
only. Passing the imposition of the tariff duties and 
the laying of embargoes for private benefit, one needs 
only to examine some dispositions hitherto made of 
the public funds to realize this truth. “Federal aid” 
has become the beacon of private need and enterprise, 
the end and aim of localities and associations. Pen- 
sions without discrimination between the disabled and 
the well-to-do, funds for improving rivers too shallow 
to float a log, and for deepening harbors innocent of 
ships and sails, appropriations for reclamation projects 
fantastic in character, and patently barren of results, 
for teaching farmers the mysteries of agriculture, 
including the weaning of calves and the making of 
cottage cheese, vast sums for the extermination of 
vermin, bugs, worms and lice which flourish and 
multiply as their amounts increase, millions for nitrate 
plants, navy yards and army posts, and yet millions 
more for highways to gridiron the country in all 
directions and everywhere, and still other millons 
for public buildings at many crossroads of the South 
and West, are now to be supplemented by the grant 
of billions to the ex-service men and women of the 
recent war, the subordination of the resources and 
the administration of the Federal Reserve banks to 
the exigencies of speculation, agriculture and labor, 
the proposed creation of a national corporation capi- 
talized from the Treasury for the purchase and storage 
of surplus commodities unable to find an immediate 
market, with scores of smaller appropriations for as 
many questionable subjects of smaller concern which 
largely swell the aggregate. 

The climax is reached by a bill recently introduced 
in the Senate, entitled, “A bill to establish an honest 
money system where the medium of exchange will give 
equal benefit to every American citizen, and wherein 
the credit of the government shall be used for the ben- 
efit of all the people instead of banking corporations ; 
to reduce the rate of interest of loans, encourage agri- 
culture, the ownership of homes and for other pur- 
poses.” This creates another bureau having power 
“to issue or loan into circulation for value an adequate 
volume of lawful money with which to do the business 
of the country.” Everything it issues shall be legal 
tender, and all other methods or agencies of issue are 
prohibited. This shall be loaned to whoever wants 
it, having securities recited in the bill at 4 per cent 
per annum, payable within 30 years. The volume in 
normal times “shall be regulated by the average price 
level of the necessities of life,” whatever that may 
mean. When prices are inflated the sky would seem 
to be the limit. It converts every post-office in the 
country into a loan agency, while “any discrimination 
in favor of gold against the lawful money or any com- 
bination in restraint of its free and unobstructed cir- 
culation” becomes a conspiracy punished by imprison- 
ment for not less than 10 years. A conviction for the 
offense does not seem essential to the imposition of 
the penalty. 

This bill may not pass at the present session, but 
it is the offspring of a league of formidable propor- 
tions and will therefore command consideration. It 
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is, moreover, the logical sequence of a policy which 
seem based upon the Tittlebat Titmouse declaration of 
“Everything for everybody.” 

On the other hand, statutes especially favoring 
and recognizing distinctive portions of our citizenship 
have become a feature of congressional action. Rev- 
enue is raised as extensively as possible by levies im- 
posed upon specific interests and resources frankly 
designed to impress the voter with the conviction that 
the public burden is placed upon other shoulders than 
his. That these laws operate the other way around is 
of little consequence to him, since they do so by in- 
direction. Taxes are not laid upon sound and equita- 
ble principles, but are dictated by political exigencies 
and controlled by political considerations. The effi- 
cient application of funds appropriated for necessary 
public works or supplies is limited by restrictions im- 
posed by the direction of trade unions, while favored 
organizations of men may not only combine at their 
pleasure in conspiracies against trade, but the courts 
are forbidden to prevent or to restrain them. And 
laws like these are now defended upon the principle 
that the discriminations they establish are necessary 
to restore an equilibrium which has been overthrown 
by combinations outside the law. 

Not content with these departures from the prin- 
ciple of equality before the law in domestic legisla- 
tion, a recent administration has sought to incorporate 
one of them into the body of modern international 
law. I refer to Part 13 of the Treaty of Versailles, 


which exalts a group comprising a large proportion 
of the people of every country into a supernation en- 
dowed with legislative and judicial powers, and invests 
a permanent court of international justice with exclu- 
sive jurisdiction over all questions or disputes relat- 


ing to that part of the document. Although a funda- 
mental part of the League of Nations, and fraught 
with the most far-reaching consequences, it formed, 
for obvious political reasons, the subject of scant con- 
sideration in the violent and protracted discussions of 
that famous document, and had but little, if anything, 
to do with its final disposition. That this is not now 
a part of the supreme law of the land is wholly due 
to opposition to its other features. 

The progress of special legislation beginning with 
corporate influences has been accompanied and stim- 
ulated by the segregation of the people into groups or 
classes chiefly along industrial but also along racial, 
commercial and social lines of cleavage, euphemisti- 
cally designed to promote mutual welfare, elevate 
moral and mental standards, improve nationalities, 
raise the standards of living, etc., but actually devoted 
to the securing of legislation favorable to themselves. 
These consisting chiefly of manufacturing associations, 
economic leagues, hyphenated American societies and 
trade unions, have increased and multiplied through 
the years. They have finally extended themselves to 
the voters of every pursuit, and the representatives of 
every race. They embrace all sorts and conditions of 
men except the taxpayers. They are militant organ- 
izations some 250 in number, each with branches 
throughout the country, with headquarters in Wash- 
ington, where their lobbies, christened “committee on 
legislation,” are active and vigilant. They are in daily 
evidence while Congress is in session. They draft 
bills, secure their introduction and printing, distribute 
them at public expense to their subordinate chapters, 
lodges and organizations, which bombard committees 
and Congress by wire, by mail and in person, for their 
speedy enactment. They include the national civil 


service, whose membership compactly united know 
what they want, and who no longer beseech but de- 
mand compliance with their requirements. All these 
bodies have the members of both Houses card-indexed 
as to record, temperament and pedigree. They know 
whom to cajole, to threaten or to persuade. They 
know but do not greatly reverence the few whom 
they cannot reach. Their principal asset is the pos- 
session or the assertion of political power. The more 
formidable this can be made to appear, the more prob- 
able the success of their plans. The end and aim of 
many of these societies is discriminatory legislation 
either positive or negative. That of most of them is 
the Federal Treasury. The heaviest guns are trained 
upon that institution. In some respects it is like a 
beleaguered fortress. The analogy would be more ap- 
propriate if its walls and bastions were manned by 
determined and resolute defenders. But there be few 
stout hearts among them. The ancient watch-dogs of 
that venerable department are extinct. They have 
been corrupted or chloroformed. Their successors 
either wag their tails or conceal them when marauders 
approach. But for the conflict of opposing interests 
and ambitions among these group divisions, the 
onslaught upon the public purse would ere now have 
been disastrous, There is neither money nor priv- 
ilege for all; hence the division of the raiment now 
as of old is attended with some difficulties. Privileges 
seldom harmonize. They are apt to overlap each other 
while operating against the mass. 

The subject of foreign relations has until recently 
constituted an executive function. It has been limited 
only by the authority of Congress to declare war, and 
of the Senate to consent to the making of treaties. 
But the close of the World War has been succeeded by 
the formation of leagues and associations for the pro- 
motion and establishment of new and independent 
principalities consisting of peoples and territory within 
the dominions of nations with whom America is at 
peace and with whose domestic affairs we have no legal 
or moral concern. The membership of these associa- 
tions comprises American voters, whose primary 
allegiance would seem to be elsewhere. They are 
politically militant and personally aggressive. They 
demand Congresssional action to further their objec- 
tives. They easily secure the introduction and con- 
sideration of joint resolutions to that end whose pas- 
sage would inevitably follow a roll call, and thereby 
commit the nation to a policy involving it in grave 
responsibilities. This gratuitous invasion of executive 
authority is due entirely to the pressure of political 
demand. It is characterized by intemperate criticisms 
of other governments, and by savage denunciations 
of our own. And these discussions are entirely one- 
sided. At other times a lonely note of protest has been 
occasionally heard. But no senator or representative, 
so far as I have observed, has risen either to challange 
the authority of Congress to exercise this power or to 
protest against its prostitution to partisan considera- 
tions. No one has warned against the reactions that 
must ensue from such reckless departures from the 
domain of our international duties. If America in 
this new phase of congressional usurpation is possessed 
of a friend in public life she must search for him in 
the ranks of the blind and the dumb. 

At the same time congressional zeal for the favor 
of other powerful leagues has promoted legislation far 
beyond the scope and purpose of the Eighteenth 
Amendment with powers for enforcement which pay 
little regard to some of the fundamental rights of the 
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citizen. These are becoming of less and less concern 
when the demands of organized extremists confront 
the legislator with the menace of political displeasure. 

The citizen concerned for his country or for him- 
self would do well to study the measures upon the 
calendar of this Congress if he has not time to give 
attention to the bills jostling each other for considera- 
tion in committees. If he cannot or cares not to do 
either, he should acquaint himself with programs of 
these swarming organizations. He will easily discover 
that all seek especial profit and advantage of some sort 
through legislative action, with small concern for the 
rights of the public or the well-being of the nation. 
They seemingly are enlisted in a grim struggle of every 
class for itself, and the devil takes the hindmost. In 
such an atmosphere the moral and heroic virtues suf- 
focate. Honor, duty, patriotism, sacrifice, the common 
weal, the national interests, cannot long endure the 
sordid influence of such conditions. The mass disinte- 
grates when its components resolve themselves into 
their constituent elements. Their separation into 
groups, classes and units destroys the cohesive prin- 
ciple of union. The interest of the class subordinates 
that of the whole. Mr. George W. Alger declares it 
to be a fundamental challenge to democracy and a 
grave danger to our social organization. He calls it 
the menace of the new privilege, and says that “in 
the final analysis, the question resolves itself into 
whether we desire the development in America of class 
war by recognizing class distinctions, class rights and 
class privileges, which make not for peace but for 
inevitable conflict.” 

Our threatened disintegration into groups is 
largely due to a radical change in the average citizen’s 
conception of his relation to the government. The 
spokesman of both great parties in appealing to the 
voter have persistently ascribed all public and private 
ills to governmental causes under adversary adminis- 
tration, and as persistently guaranteed their removal 
through governmental processes if entrusted with con- 
trol of its affairs. He has accepted these assurances 
and is acting upon them that he may realize the re- 
wards so freely promised. He has been educated by 
this process into the conviction that his government 
is the primal source of his ills, and should be made 
the author of his fortunes. If it can deprive him of 
the opportunities for successful effort, it can also sup- 
ply him with the wherewithal for every need. It func- 
tions adversely to his desires because controlled by 
interests opposed to his own; it will function favorably 
to them if that contro] can be overcome. He has come 
to regard it as a huge eleeomosynary institution, pos- 
sessed of inexhaustible resources, rich beyond the 
dreams of avarice, designed to shed its blessings upon 
those who command the open sesame to its doors. 
The government exists for him and his fellows. Its 
obligations are to him. He recognizes no correspond- 
ing obligations to it. It has for years done much for 
other classes and sections because they were united 
and powerful. It must now do more for him and his 
group because they, heeding the example, have also 
organized. We therefore confront the evolution of 
a political system wherein rival parties eagerly con- 
tend for the mastery of their government by bartering 
its integrity and its resources for the suffrages of the 
people. 

The effect of these sinister conditions upon the 
public official, and especially upon the lawmaker, has 
long been apparent. He has practically ceased to be 
a representative. He has become a delegate. His 





judgment yields to the demand of what seems to be 
the desire of the majority, of the most determined and 
influential group within his constituency. Independ- 
ence, moral courage, the needs or the well-being of 
the whole, have little part in shaping his public con- 
duct. His governing purpose in life is to become his 
own successor. His one method of achieving this end 
is to comply with the requirements of the most for- 
midable influences immediately apparent. These he 
must discover and acknowledge at his peril. He closely 
watches the tides of local sentiment. He weighs de- 
mand and protest with anxious concern. He no longer 
stands erect, for he must keep at least one ear to the 
ground all the time. He may disdain to corrppt his 
neighbor with the contents of his purse but does not 
hesitate to bribe whole constituencies by grants of 
privilege or of the public funds. Duty, patriotism, 
constitutional limitations, foreign affairs, the state of 
the treasury, increasing extravagance, the consequences 
of encouraging and endowing raiders of the public 
revenues, the results of immunities and exemptions to 
groups and classes from the restrictive features of 
general statutes, and of awarding privilege in a land 
of equal rights, avail but little “when self the waver- 
ing balance holds,” and public office, no longer a pub- 
lic trust, has become a life beacon to the man who 
holds it. 

It was long since observed that every collapse in 
civilization has been preceded by a collapse in leader- 
ship, The forces disintegrating the structure of 
society becoming too formidable for easy opposition, 
gradually cease to encounter it. Statesmen, following 
the line of least resistance, have become prone to ac- 
cept instead of opposing them. Initiative is subordi- 
nated to instruction. Policies, both political and eco- 
nomic, develop from below. They are imposed upon 
administrations instead of being formulated by them. 
The voice of that part of the people which is most 
persistent and most strident becomes practically more 
potent than the voice of God. The successful modern 
leader has been cynically but correctly defined as one 
who follows quickly. His ability is tested by his suc- 
cess in anticipating popular movements, in swiftly 
adopting and utilizing them to secure, practical, politi- 
cal and material results. His success is measured by 
the standard of loaves and fishes for the multitude, and 
especially for his immediate section of them. The 
army moves, and the commander is carried along with 
it. He executes its purpose as best he can. He com- 
mands only so long as he obeys. Such an army may 
win many victories, but its reverses are just ahead. 
None know it so well as they who seemingly direct 
but actually follow its fortunes. 

Leadership in our public affairs has long been in- 
conspicuous. Both parties are in this respect equally 
unfortunate. The fact is not a casual one. It is the 
inevitable consequence of the untoward influences I 
have mentioned. The leadership that now finds a fol- 
lowing must give promise of substantial things. The 
true leader of men, who keeps in view the ultimate 
goal, who remain steadfast 


Amid the din of all things fell and vile 
Hate’s yell and envy’s hiss and folly’s bray: 


who commands confidence and support through the 
sheer force of wisdom and clearness of understanding, 
who speaks from the depths of conviction and of 
knowledge, who encounters obloquy and confronts de- 
feat with the serene courage of a lofty and sustaining 
sense of duty well performed, who acts upon the im- 
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pelling force of duty, who takes little thought of per- 

onal fortune or selfish object, has become the sublime 
but pathetic figure of another and somewhat remote 
period of our country’s development. Moral courage 
now has scarcely more than a speaking acquaintance 
with public life, while independence in thought and 
action regarding public affairs is becoming an “iri- 
descent dream.” The modern congressman gets his 
orders by mail and by wire every morning. He may 
not resort to Wouter Von Twiller’s method of inter- 
preting their message, but much of his intellectual 
energy is consumed in the effort to determine which of 
their conflicting commands will most likely carry him 
through the next election. This is the tide in his af- 
fairs which may lead to fortune or disaster. This is 
the one big problem of his life, beside which all others 
have become secondary. 

The evils which attend the decline of nations are 
many. Most of them are reflected in its budgets. 
Swelling expenditures necessitating increased taxation, 
comprise their essential features. The purpose of ap- 
propriations multiply, and with them the sources of 
revenue. Property sustains added burdens that gov- 
ernment may assume increasing activities, and the care 
of more widely distributed beneficiaries. Administra- 
tions preach frugality as they practice extravagance. 
Taxation becomes the basis for aiding or supporting 
innumerable private activities. Public needs and pri- 
vate demands are provided for from a common purse. 
The tax-eaters wax as the tax-payers wane. The for- 
mer lean more and more heavily upon the public arm; 
the latter feel more and more the injustice and the 
burden of the public levies. Enterprise and initiative 


lose their incentive as the conditions progress to the 
point where the nation facing bankruptcy reshapes its 


course or encounters revolution. 

Our fixed charges for administration, exclusive of 
sinking fund requirements and interest on the national 
debt, have reached appalling dimensions. They are too 
vast for comprehension in terms of money. They com- 
prise not less than four billions of dollars, while Con- 
gress with each passing week adds something to the 
burden. The threatened bonus, which, as Benton said 
of the old national bank, has only retired to the jungle 
from which it will return with a new litter of whelps, 
will add hundreds of millions to the sum total. An 
occasional voice of protest against continued appropri- 
ation is drowned in the clamor for their enactment. 
The recent dispassionate and unanswerable appeals of 
the President and the Secretary of the Treasury for 
relief against the overwhelming tides of expenditure 
have encountered violent and unmeasured denuncia- 
tion, their purposes questioned, their motives assailed. 
They have succeeded in postponing but not in prevent- 
ing the riot of waste and profligacy which has so long 
disgraced the country’s affairs. Some sources of pub- 
lic revenue are drying up. Others must be found, and 
found quickly. Those which will draw the most blood 
with the least outcry are eagerly sought for. Reduc- 
tions are of purely academic importance. Funds must 
be obtained by easy processes if possible, but they must 
be obtained. And this task, gigantic though it be, is 
the concern of the national legislature. 

“Where are these $2!9,000,000 coming from?” 
asked a senator of the Chairman of the Committee on 
Post-Offices and Post Roads, when in January, 1919, 
he proposed his amendment to the annual post-office 
appropriation bill for road construction. “That,” he 
eplied, “is the concern of the Committee on Finance. 
It is not my business. Our committee will appropriate 


it, and theirs must provide it.” “Don’t make the mis- 
take of advocating economy in this chamber,” said an 
old to a new senator a few years ago, “since the only 
result will be to make yourself disliked by your asso- 
ciates and unpopular at home. The people want ap- 
propriations, and we must give them what they want.” 
Is it f®o much to assert that such cynical declarations 
reveal the real attitude of the public representative 
toward the national exchequer, if inded they do not 
also reflect that of the public as well? Twenty years 
ago an intelligent critic of similar conditions then pre- 
vailing declared that public morality was losing its 
efficiency because it had no market value. 

Our deliverance from the body of this death has 
been recently assumed through the enactment of a 
budget bill, which is to function through a commission 
or bureau established for that purpose. It is to be de- 
voutly hoped that this assurance may be realized. The 
courage and the capacity of the man selected to ad- 
minister it is most comforting. But the law itself is a 
budget law in name only. It is a miserable legislative 
abortion. It makes provision for estimates, for appor- 
tionments and for recommendations tor appropriations ; 
which are of course essential. But it does not restrict 
the Congress to the maximum of these apportionments 
and recommendations, which is also vitally essential. 
The British Parliament may diminish but may not 
exceed the recommendations of the Budget. The 
American Congress and every member of it may as 
heretofore accept or repudiate them as desired. Their 
power to resist the pressure of sections and soldiers 
of constituencies and classes will prove as impotent 
with such a budget as without it. And Congress en- 
acted that imbecile scheme of legislation in response 
to a public demand for a genuine budget system, leav- 
ing the people to discover that what had been promised 
to the ear was broken to the hope. I apprehend that 
not even the vigorous and powerful qualities of its 
present director can impart lasting efficiency to this 
designedly deceptive statute. 

The tendencies which I have outlined have 
obliterated all fundamental distinctions between the 
two great parties. Both live upon tradition and prac- 
tice identical methods of administration. Even the 
tariff has become a basis for common plunder. Many 
of those heretofore denouncing the beneficiaries of 
protection now demand that they be made beneficiaries 
also. The system may be the robber system of the 
past, but the robber no longer repels. Rather it is 
becoming a method of securing privilege and protec- 
tion most attractive and fascinating to selfishness and 
greed wherever found. Here Republicanism and De- 
mocracy are meeting on common ground. Party dif- 
ferences more and more concern themselves with com- 
petition in the making of appropriations and the be- 
stowal of privilege. Their rivalry largely consists in 
seeking to secure the chief credit for granting much, 
and promising more. Apart from the Treaty, which 
should have had no place in the arena of party politics, 
the platform platitudes of Republicans and Democrats 
differed in 1920 only in arrangement and phraseology. 
That became successful which seemed to promise most. 

Throughout this address I may have sounded a 
note of pessimism more profound than conditions jus- 
tify. This is due in some degree to my recent experi- 
ences in the field of national legislation but more 
largely to the fact that conditions seem to warrant it. 
The local interest long ago became the dominant note 
in Congressional affairs, since which the general gov- 
ernment has had but few representatives who regard 
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its needs and requirements as the paramount object 
of their official action. A coterie of senators in the 
present Congress belonging to both parties and openly 
committed to the interests and demands of a single 
class, constituted the first bloc or combination of 
that character in our legislative history. Their exam- 
ple has immediately proven contagious, for a second 
one committed to “full protection for far western 
interests” has just been announced. Others will fol- 
low with results all too apparent. 

The conditions which I have imperfectly outlined 
indicate our progress from a representative republic to 
a Continental democracy. Their drift toward what Mr. 
Spencer calls the regime of status is unmistakable. 
They are not only altering our scheme of government; 
they threaten to transform it altogether. Their prog- 


- ress can be arrested only by an aroused public opinion. 


If, as is freely asserted in Washington, the people 
always determine the sort of government they would 


have, and if the activities I have outlined reflect the” 


wishes and purposes of the mass, as is contended, that 
will be an impossible task. But if the great body of 
our people are still upright, conscientious and law- 
abiding, wedded to American institutions and com- 
mitted to the preservation of our constitutional repub- 
lic, they will hereafter, as heretofore, respond to its 
needs when made to clearly perceive and to fully 
realize them. And this, I think, is one of the duties, 
if not the chief duty, of this great Association, whose 


members are consecrated by their profession and their 
oaths to the cause of justice and ordered liberty, tc 
the principles embodied in our scheme of government 
to the due and impartial enforcement of the laws, to 
equality of rights and to the constant observance of 
those limitations which have been wisely placed upon 
the exercise of legislative power. It is our mission 
to show the people when and how they have departed 
from these principles and disregarded these limitations 
and the inevitable consequences thereof; warn them 
that the government is theirs to guard and support 
but not to plunder; that paternalism is in deadly con- 
flict with the integrity of its purpose, that it must per- 
ish when converted into a colossal agency for the 
bestowal of privileges and the distribution of its rev- 
enues to those securing its control and wielding its 
authority. 

If to such an appeal there comes no response, if 
the majority of the American people, content with pre- 
vailing conditions, make no unfriendly sign, if like the 
Romans in the days of Augustus they applaud all 
efforts for the country’s political and social regenera- 
tion, yet give them but languid or indifferent support, 
then, indeed, may the government be virtually with- 
out a friend. It can be sustained only by the virtue, 
the intelligence and the loyalty of the citizen. What- 
ever betide the nation’s future may the American Bar 
so recognize and discharge its obligations at a time 
like this as to merit the approval of posterity. 


WILLIAM CATHER HOOK 


By Joun H. Atwoop 
Of the Kansas City, Mo., Bar 


members of a great profession are filled with 

regret, and the judiciary of a nation with sor- 
row. His clear mental vision made successful soph- 
istry, before him, impossible; his patience insured a full 
hearing; his pertinent questions clarified what might 
otherwise have been obscure; his tireless study pro- 
duced sound opinions; a careful use of words resulted 
in brevity and clearness; his fearlessness made himself 
and the law respected; Ins sympathy with the people 
and a knowledge of their needs made his decisions 
something more than mere cloister products; a study 
of his utterances shows that a judge can be, as he 
should be, a statesmanly interpreter of the laws. 


{ GREAT judge of a great court is dead. The 


The Circuit Court of Appeals for the Eighth Cir- 
cuit has, from its beginning, been a great court. !ts 
authority extends over thirteen states, and, judicially, 
it governs thirty millions of people, almost a third of 
the Nation’s population. From the first its personnel 
has been remarkable; its members have been among 
the great judges of the country. It was created by 
the appointment of Sanborn whose opinions are 
treatises; Caldwell strong to ruggedness, if a bit ec- 
centric, and Thayer careful, able, patient. Mr. Justice 
Vandevanter, when a niember of that court, had com- 
pany quite as capable as now he has at Washington, 
and that is paying the Justices of the Supreme Court 
no small compliment. But of all the men who have 
sat on that Appeals bench, none have filled a wider arc 
of the country’s judicial horizon than William Cather 


Hook, who died at his country home on Plum Lake, 
Wisconsin, August 11th, 1921. 

His parents were among the hardy ones who came 
west, made a home and helped build the Nation. Born 
in Pennsylvania, as a boy he lived in a Colorado sod- 
house and, in Leavenworth, carried papers while a 
pupil in its public schools. Study in the law offices of 
Clough and Wheat, in Leavenworth, fitted him for 
admission to'the Law Department of Washington 
University, St. Louis. The name of that firm means 
little now, but forty years ago it meant to the lawyers 
of the whole Mississippi and Missouri valleys what 
Elihu Root means to the New York bar. From his 
law school he graduated while too young to be ad- 
mitted to the bar. Beginning practice in Kansas he 
shortly became City Attorney of his home town, Fed- 
eral District Judge in 1899 and went to the Circuit 
Bench in 1903. He was Chairman of the Judicial 
Section of the American Bar Association, the highest 
compliment that great body can pay to a judge, as 
such. His only partnership was Baker, Hook and 
Atwood, the senior member being Lucien Baker, 
United States Senator from Kansas. 

The Dean of his Law School said that he had 
the most brilliantly analytical mind of any student 
who had studied in the institution during his dean- 
ship, and of the many excellent things that marked 
Judge Hook’s mentality, power of analysis was per- 
haps the most pronounced ; but this quality was com- 
panioned by great powers of concentrated industry, 
patient research and concise and luminous expression. 
His opinions were usually short, but their brevity was 
the result of great labor; he once said to me: “To 
write long opinions is, for me, not difficult, but to 
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‘ondense, means work and much work.” He elim- 
inated all authorities except those sharply in point, 
and he often studied long to employ few words and 
yet to make his meaning clear—always a task not 
easy. Some of the causes in which he sat and which 
he deemed important I here comment on: 

The first case that gave to Judge Hook extended 
notice was Western Union Tel. Co. vs. Myatt (98 
Fed., 335), in which he placed his anathema on the 
old Kansas Court of Visitation, long since gone to the 
legislative scrap heap. In creating that so-called court 
the legislature attempted to clothe it with legislative, 
judicial and administrative powers. Judge Hook 
routed it to limbo by very properly deciding that such 
triplicate powers could not be possessed by any body 
whether styled a court or otherwise. This case first 
called Judge Hook to the attention of President Roose- 
velt and was largely instrumental in causing his ad- 
vancement to the Court of Appeals. The opinion is 
longer than Hook opinions usually are but is thor- 
oughly exhaustive and most happily phrased; so con- 
clusive was its legal logic that no review was at- 
tempted. 

In the case of Omaha Water Co. City of 
Omaha (162 Fed., 225), the Appeals Court, speaking 
through Judge Hook, made it perfectly plain that, in 
an appropriate case, the obligations of a municipality 
to adhere to its contracts, which include arbitration, 
are as complete as with individuals, despite the inter- 
est of the public therein. In that case the City insisted 
that failure of the appraisers to agree on values in- 
validated the findings ; this contention was disposed of 
in the following apt language: 

It is well settled that when the matter in question 

is of public concern, all being qualified and having 
assembled and acted, the finding or decision of a ma- 
jority is a valid execution of the power. . 
The views of those whose interests are at stake are 
likely to be adopted and insistently maintained by 
the appraisers or arbitrators they personally select, 
and the chance of agreement and final disposition of 
the matter is not materially enhanced by the submis- 
sion. On the other hand, the rule that is applied in 
cases of public concern is in harmony with the plan 
of representative government which moves and acts 
by majorities. . . . The rule pervades almost 
every branch of the public service where power is 
lodged in the hands of several, and it is a distinctive 
recognition of the truth that the transaction of public 
business cannot wait for unanimity. 

One of the important cases in which Judge Hook 
participated was the Standard Oil case (U. S. vs. 
Standard Oil Co. 173 Fed., 193), in which he sat, 
with other members of the Appeals Court, at circuit, 
in St. Louis, ir 1909 and in which he rendered a 
notable concurring opinion expositive of the Sherman 
Anti-Trust Law, as it then was. If it is suggested 
that the rule of reason’s application to that Act is 
now the law of the land, it might be said that the doc- 
trine of stare decisis can hardly be applied to that Act. 

As I recall the cases, the rule of reason argument 
was first advanced in United States vs. Trans-Missouri 
Fgt. Assn. (166 U. S., 288), and its application was 
there denied; it was again urged in that case in a 
petition for rehearing aud again denied; two years 
later it was again pressed upon the Supreme Court in 
U. S. vs. Joint-Traffic Assn. (171 U. S., 505), and 
again denied, and the rule of reason had no place in 
the interpretation of this statute until some years 
later; and such was the Supreme Court’s reading of 
that statute at the time Judge Hook spoke in the 
Standard Oil case in 1909. In this concurring opinion 


Judge Hook voiced this view in this language (173 
Fed., 195): 

To offend the Act the monopoly must have been 
secured by methods contrary to the public policy as 
expressed in the statutes or in the common law. The 
wrongful element in a monopoly under the Act is 
not necessarily violative of some penal statute, but may 
consist of other acts or conduct which the law con- 
demns and the benefit of which, if sought in a civil 
court of justice, could not be obtained. And it may 
be observed in this connection that there is more of 
the Decalogue in the common law respecting the trad- 
ing of merchants than is sometimes supposed. 


and again: 

The genius and industry of man, when kept to 
ethical standards, still have full play, and what he 
achieves is his. 

When this case came to be passed upon by the 
Supreme Court there was injected into the majority 
opinion an obiter that is generally spoken of as the 
rule of reason; I say obiter because the Oil Company 
was within the Act, however interpreted, as its re- 
straint of trade was conceded!y undue and unreason- 
able, making wholly gratuitous all discussion of what 
might have been the Court’s action if the restraint had 
been less; who knows but what later there may not 
be still another shift in the attitude of the Supreme 
Court toward this much debated statute? The swing 
of the judicial pendulum upon this question may ulti- 
mately result in the adoption of the interpretation of 
this Act propounded by Judge Hook in 1914 in U. S. 
vs. International Harvester Co. (214 Fed., 987), 
wherein, in a brief concurring opinion, he expresses 
a view of that statute, deemed by many of the pro- 
fession to be more in accord with the congressional 
purpose in enacting that law, than the dictum in the 
Standard Oil case; in the Harvester case Judge Hook 
said: 

I concur in the foregoing opinion. The Inter- 
national Harvester Co. is not the result of a normal 
growth of the fair enterprise of an individual, a part- 
nership or a corporation. On the contrary, it was 
created by combining five great competing companies 
which controlled more than eighty per cent of the 
trade in necessary farm implements, and it still main- 
tains a substantial dominance. That is the controllin 
fact; all else is detail. No one who has studied wit 
an open mind the history of the Sherman Act and 
the atmosphere in which it was framed can reasonably 
doubt that it was not born of a mere concern over 
prices in dollars and cents, but that is was also di- 
rected at the creation of artificial barriers across the 
avenues of industry, deemed destructive of the opor- 
tunity, initiative and independence of those who come 
after, and, therefore, against the common . And 
the remedy prescribed was prohibition. It may be, 
as is said, that there is a growing recognition of the 
need of great concentrated resources for trade and 
commerce, even though secured by combination of 
independent, competing concerns. But that is not the 
Sherman Act and a statute must be taken by the 
courts as a true estimate of that preponderance of 
public opinion which calls for legislative expression. 
It is not for them to question whether that opinion 
was rightly weighed or interpreted, whether it_ is 
wise or unwise or whether it has since changed. The 
intent of statute at its passage must continue. It does 
not automatically adjust itself to the variations of 
the public pulse, and a judicial adjustment ‘would be 
an usurpation. In our national government such things 
are for congress alone. 


In certain aspects of the anti-trust act Judge 
Hook was completely in accord with the Supreme 
Court. In the case of United States vs. Union Pacific 
R. R. (188 Fed., 102), Judge Hook delivered a dis- 
senting opinion; the Supreme Court reversed the case 
sustaining Judge Hook’s views and it is rarely that 
the language of a reviewed opinion and the language 
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of the reviewing opinion so completely accord as in 
that case. Judge Hook’s dissenting opinion, and the 
Supreme Court’s opinion, are almost identical. 

Another important case opinioned by Judge Hook 
is Dolley vs. Bank (179 Fed., 461). This case called 
in question the validity of the Kansas Bank Guaranty 
Act. It was urged that it was unconstitutional because 
the Act did not embrace National Banks, with the re- 
sult that there was disparity of rights and privileges 
between State and Federal fiscal institutions. Judge 
Hook disposed of that argument in the following 
language : 

A conclusive answer to the objection to the Kansas 
statute now being considered would seem clearly to 
appear from the face of the amendment _ itself. 
A most extraordinary condition would exist if the 
legislation of the state properly confined within 
its appropriate sphere, were to be held invalid be- 
cause it does not extend to and embrace objects 
beyond its jurisdiction. A legislative impasse would 
be created. Neither the nation nor the states could 
move forward; the former because power over mat- 
ters purely of state concern is not conferred by the 
Constitution, and the latter because, under the con- 
struction-now urged upon us, they could affect none 
if they cannot affect equally all within and without 
their jurisdiction. Of course, such a construction is 
inadmissible. 

What will be generally deemed a safe and sane 
comment on criminal procedure was uttered by Judge’ 
Hook in McKinney vs. U. S. (199 Fed., 25): 

There is an unfortunate tendency in criminal juris- 
prudence to raise minor matters to the dignity of 
substantial rights. The plain safeguards against gov- 
ernmental and private oppression have become, by 
judicial action, so embedded in nonessential additions 
and technical refinements that their true limitations 
are not always clear, and it not infrequently happens 
that criminal trials become mere adroit contests in 
which substance yields to form and the search for 
truth is diverted to and ends in collateral inquiries. 
Many an intelligent person accused of crime has been 
discharged for reasons so abstruse as to be beyond 
his comprehension, and the triumph has been not of 
innocence but of ingenious subtlety. Of course, fun- 
damental safeguards should not be frittered away, but 
the growth of judicial construction should also be 
with due regard to the just rights of society and the 
practical conduct of trials. 

What has been said of Judge Hook’s skill as an 
analyst should not cause us to pass over his creative 
powers. In the reorganization of the great street car 
and lighting systems of Kansas City, Missouri, and 
Kansas City, Kansas, he displayed in a marked degree, 
organization capacity. In the readjustment of the 
businesses of those great properties, mounting into the 
many millions, he showed a great grasp of affairs. 

The difficulties of the Missouri, Oklahoma and 
Gulf R. R. Co. brought its properties before Judge 
Hook, at circuit; most of that company’s bonds were 
owned in Belgium and France and were largely un- 
represented, the bondholders being, by reason of the 
great war, beyond reach and unable to participate in 
the reorganization negotiations. Judge Hook’s plan 
gave them a protection that was quite as complete as 
though the war had not shut them off from communi- 
cation with the Court controlling the properties in 
which they were so deeply interested. 

His handling of the Missouri Pacific receivership 
was admirable, and occasioned the following, which 
appears in the November, 1920, number of the Colum- 
bia Law Review, in an article relating to reorganiza- 
tions: 

Up to the time the Aetna Case came into the 
court, the most notable blazing of the way toward 


a sound economic handling of reorganizations was, 
it is believed, done by Judge William C. Hook, of 
the United States Circuit Court for the Eighth Cir- 
cuit. The Missouri Pacific Railroad reorganization 
(Guaranty Trust Co. v. Missouri Pac. R. R. 238 Fed. 
812) was before him in 1916, and in one of the litiga- 
tions that arose in that case he had said: 

“It has sometimes been claimed that plans of 
reorganization formulated by bondholders and _stock- 
holders of a railroad in the hands of receivers are 
exclusively of private concern, free from judicial ac- 
tion or interference. But for various reasons the 
view cannot be sustained in principle. After all that 
can be said from the standpoint of theory and strict 
right, the fact remains that many railroad receiver- 
ships, and the one here is typical of them, are but 
instruments for consummating plans of reorganization, 
and courts have come to realize that such use of their 
jurisdiction and processes entails a correlative duty to 
those affected by the result. While it is 
the settled doctrine that reorganizations will be en- 
couraged, yet, on the other hand, a court of equity 
will not lend its aid to one that is inequitable or op- 
pressive.” 


It is, of course, impossible to present, in such a 
paper as this, a digest of, or even make references to, 
more than a few of his judicial utterances; the fore- 
going is enough, perhaps, to remind the lawyers of 
Judge Hook’s circuit what they know from their ex- 
perience with his court, viz.: the courage with which he 
marched straight to a conclusion and the perfect pre- 
cision with which he made known that conclusion. 

His manner on the bench was ideal. The Federal 
Judges, as I have known them, happily blend dignity 
and courtesy, yet even among such, Judge Hook’s 
manner made him a marked man. He once said: 

To give patient attention to an argument is the 
first duty of a judge. I may learn something if I 
hear him out. 

Did you ever argue a case before him? If so you 
could not but have marked the rapidity with which he 
grasped your points, and the lucidity with which he 
made known that fact. -His gentleness with the young 
or inexperienced practitioner bred for him a positive 
affection in the profession throughout the Circuit. 

Did you ever see him? He was tall, six feet or 
better, too thin in face and figure to be handsome, but 
with an eye keenly bright, telling of the acute mental- 
ity behind it, and a bearing that compelled the thought 
that you were in the presence of a great man. On the 
bench, while always kindly, there was about him a 
suggestion of aloofness, but to his benchmates and 
intimates he disclosed a charm of personality that 
made those, counted as his friends, not merely that, 
but fighting adherents. 

Nobody who knew him can fail to remember 
his intense loyalty. In the hour of difficulty no 
friend of his ever looked to him for help and looked 
in vain. Without regard to, and seemingly, with- 
out thought of, consequences to himself, a friend 
of his in trouble found Judge Hook at his side to 
counsel and defend. 

So sincere was. he and so convinced of that fact 
were those who had the gift of his friendship, that 
they felt free to open their hearts when in need 
of advice or consolation—and who of us has not 
known the hour when a trusted confessor was a 
boon and a blessing? 

His ever-abiding humor was a never-failing 
fountain of joy to his friends; no nimbleness of wit, 
however subtle, ever got by him unnoticed, and his 
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apt retort and happy play of fancy enlivened many 
a tedious session of his court. 

Often in private conversations the playful 
whimsicality of his imaginings and the delightful 
oddity of his conceits lighted up his great learning 
and gave to such occasions a charm that made them 
episodes never to be forgotten. 

Probably ho man ever came so near being ap- 
pointed to the Supreme Bench and not be, as Judge 
Hook, and that on two occasions—in 1910 and 1912. 

His studies ranged far outside the law. He 
was a keen sportsman—tennis, golf, angling. A 
lover of flowers, he became really a learned botanist 
and had at his Plum Lake home a wonderful gar- 
den, most of it created by his own hands. 

His death has left a vacant place upon the bench 
hard to fill and is a loss that cannot be measured in 
words. And yet there are some things that serve to 
lighten the sorrow of those who loved him. He did 
not suffer long. He died while yet his shoulders were 
unbent by the burdens of old age—while yet in the 
splendid temple of that brilliant mind, no column nor 
cornice was corroded, nor frieze nor fresco had been 
touched by the mildews of time. He went down like 
some monarch of the forest with all its leaves still 
green upon it. We are glad too, that his life, while 
laborious, was happy—happy in a devoted wife and 
children and hosts of friends who in this hour are 
pausing to regret the taking off of one whose friend- 
ship was a distinction. Unaided and from a standing 
start he had run and won the race and at the goal had 
found a place on the second highest court in the world ; 
had been accepted everywhere as one of the com- 
paratively few judges who were indeed great; things 
that could have been contemplated only with satisfac- 
tion by himself as they were with pride by those bound 
to him by ties of blood and friendship. 

And now he is dead. The fame of a great lawyer 
or a great judge whose labors have been wholly in the 
field of the profession is apt to be more brief than 
that of many less worthy of remembrance—the town 
crier is often better known than he whose seat is a 
curule chair, yet it is only the utterances of the latter 
that are treasured in the archives; many a mere poli- 
tician fills a larger place in the public mind than those 
familiar with the principles and precedents and who 
applied them ably; but all lawyers will remember 
Judge Hook as one who left the books greatly richer 
by his pronouncements, as a fearless servant of the 
state, as one who trod the heights of constructive juris- 
prudence, hesitating not to blaze a way where the path 
of precedent led to injustice. 





Peter Stenger Grosscup 


Peter Stenger Grosscup, former Judge of the 
United States Circuit Court of Appeals for the Sev- 
enth Circuit, died at sea on board the steamer “Car- 
onia” on September 30, 1921, while en route from 
New York to Liverpool, England. 

Judge Grosscup left New York on the morning 
of Saturday, September 24th, and at that time ap- 
peared to his friends to be in good health. It is now 


known, however, that he had been afflicted with heart 
trouble of a serious character and that on the second 
day of his voyage he had a very severe attack, which 
alarmed the ship’s doctor, and led the Judge to anti- 
cipate the fatal outcome of the disease, for he re- 
quested that in the event of his death, his body should 
be embalmed and sent home for burial. Upon the 
arrival of the steamer in Liverpool, the body was 
placed in a private mortuary where it was embalmed 
and on Saturday, October 8th, just two weeks after 
the time he left New York, the remains were placed 
on board the same steamer on which he sailed from 
New York, with the expectation that they would ar- 
rive in New York about October 15th. Arrange- 
ments were made for the burial at Ashland, O. 

Judge Grosscup was born at-Ashland, Ohio, Feb- 
ruary 15th, 1852. He was the son of Benjamin and 
Susannah (Bowermaster) Grosscup. He was edu- 
cated in the public schools of his native town and 
at Wittenberg College, graduating from the latter 
institution in 1872. He received his legal education 
at Boston Law School, from which he graduated in 
1874. He was admitted to the Bar of Ohio in the 
same year and immediately entered upon the prac- 
tice of his profession in his native city, serving for a 
period of six years as City Solicitor. He removed 
to the city of Chicago in 1882 and became a partner 
of the late Leonard Swett, who for many years was 
an intimate associate and friend of President Lincoln 
and was known as one of the leading lawyers of the 
West. In 1892, by appointment of President Har- 
rison, he became United States District Judge for the 
Northern District of Illinois. He continued to serve 
as District Judge until 1899 when by appointment of 
President McKinley he was commissioned Judge of 
the United States Circuit Court for the Seventh Cir- 
cuit. He became presiding Judge of the United States 
Court of Appeals for the Seventh Circuit in March, 
1905, and continued to preside in that court until 
October 23, 1911, when he resigned and retired to 
private life. 

Learned in the underlying principles of juris- 
prudence, a man of great ability, broad culture and 
possessed of a vigorous mentality, Judge Grosscup ex- 
hibited in a very marked degree faculties which en- 
abled him to grasp the most intricate propositions 
whether of law or fact and, by the force of his strong 
analytical mind, separate the true from the false and 
make plain the most difficult problem. He was fear- 
less in the performance of what he conceived to be 
his duty as a judge. During his career on the Federal 
Bench, many cases of public concern were presented 
for his consideration, among the most notable of 
which may be mentioned the case of Eugene V. Debs, 
which ggew out of the great railroad strike of 1894; 
the application to close the World’s Columbian Ex- 
position on Sundays, and the famous Standard Oil 
case in which the decision of the District Court was 
reversed by the Court of Appeals in a very exhaustive 
and well considered opinion written by him. 

Judge Grosscup is survived by one daughter, Mrs. 
Leslie Moon of Chicago, and two brothers, Benjamin 
S. Grosscup, an eminent lawyer of Tacoma, *Wash- 
ington, and Fred Paul Grosscup, a well known citizen 
of Charleston, W. Va. Mrs. Grosscup died in the 
year 1899. Joun T. RicHarps. 
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PROBLEMS OF PROFESSIONAL ETHICS 


N VIEW of the importance assigned by courts of 

review (in re Gray 172 N. Y. S. 648, People vs. 

Berezniak, 292 Ill. 305) to the canons of ethics 
promulgated by the Association and adopted by a num- 
ber of local associations, it is clear that the profession 
may now well devote a little time and attention to clean- 
ing house. The courts so far have had mainly to do 
with canon 27, touching the matter of professional 
advertising, but the other 31 canons will doubtless come 
into prominence. While the courts call attention to 
the fact that canon 27 “does not have the binding force 
of a statute” yet “it does set forth very fully the class 
of advertisements and solicitations of business that is 
objectionable, unethical and unprofessional, and is most 
commendable in all other respects,” (Berezniak case, 
p. 317). 

Whether this canon or any of them will crystallize 
into statutes is not perhaps a matter of great import- 
ance ; but it is highly desirable that practicing attorneys 
should be well versed in the principles set forth in the 
Association’s Code of Ethics. The observance of the 
code distinguishes the reputable lawyer from the shys- 
ter and the pettifogger. 

Thus the Appellate Division of the New York Su- 
preme Court (in re Gray supra, p. 650) significantly 
remarks “while this code has never been incorporated 
into our statutes, it has been so far recognized by the 
Supreme Court that it is now required that a copy of 
the code shall be furnished to each lawyer upon his 
admission to the bar.” 

The Board of Editors have therefore determined 
to maintain a department of the JourNAt which shall 
be exclusively devoted to the ethics of the profession, 
and bespeaks the co-operation of the members of the 
Association in making the department worth while. 

The functions of the department may be briefly 
set forth as follows: 

(1) In matters of general interest to afford pub- 
licity to the work of the committee on ethics of the 
Association, and to the rulings of local committees of 
like character, and to publish questions and answers of 
general interest to the profession. 

(2) To establish a sort of clearing house for the 
work of the various committees on professional ethics 
in local bar associations throughout the country, so that 
in important matters, uniformity of practice, or at least 
of standards, may be promoted throughout the profes- 
sion. 

(3) In the event that differences of opinion as to 
ethical matters arise, to make this department avail- 
able for brief presentation of views from members of 
the profession. 

The field which, however inadequately, this de- 
partment seeks to cover, is that of “duties of imperfect 
obligation.” An attorney who so far violates tradi- 
tions and standards of the profession as to embezzle 
his client’s money, is respectfully referred to the par- 
ticular grievance committee having his bailiwick in 
charge. On the other hand, mere matters of taste 
we shall not meddle with. But there is a host of ques- 
tions which seriously involve the best traditions of the 
profession; as also the application of the canons of 
ethics promulgated by the Association. In discussing 
these questions, and in dealing with the application 
of the thirty-two canons of ethics, there is assuredly a 
field of genuine and very important professional 
service. ‘ 


Here is a matter which touches the traditions of 
the profession; and likewise the pockets of its mem- 
bers. It is a question which the New York County 
Lawyers’ Association and the Chicago Bar Association, 
through their several committees, have tackled as 
follows: 


Question No. 201 


“In the opinion of the Committee is there any 
professional impropriety on the part of a lawyer enter- 
ing into the formation of a partnership with a certified 
public accountant for the practice of public accounting 
and tax report service?” 


Answer No. 201 


“A majority of the Committee is of the opinion 
that the implication of the arrangement and of the 
question is that the partnership furnishes the legal 
services of the lawyer to its customers; they consider 
that such exploitation of professional services for the 
profit of or by those who are not entitled to practice 
law (ip whatever guise cloaked) is not professionally 
proper, because it admits to the emoluments of the 
office those who are not entitled to its privileges or 
bound by its discipline or amenable to summary cor- 
rection, and affords an opportunity to laymen to give 
legal advice.” 

The foregoing was New York’s conclusion. 

Chicago’s is as follows: 


Question No, 22 


“A firm of lawyers having offices in both Chicago 
and Washington, which offices are operated under dif- 
ferent names, makes an announcement of certain 
changes in its personnel. The first paragraph of the 
announcement states that A of the Washington bar 
has resigned his position with the Treasury Depart- 
ment to enter the firm. The second paragraph of the 
announcement states that B and C, formerly connected 
with the Treasury Department, ‘will have charge of 
our Federal Tax Accounting Service and assist us in 
tax matters.’ 

“The third paragraph of the announcement states 
that the Washington firm will hereafter be known 
under a certain name and that its members will divide 
their time between the Chicago and Washington offices. 

“B and C are not lawyers. They advertise them- 
selves in the newspapers of Chicago as ‘B and C In- 
come Tax Service Specialists.’ These advertisements 
carry the name of the law firm as counsel. The office 
address given and maintained by “B and C’ is the same 
as that of the law firm. B and C form a separate 
ganization as accountants, they are not members of the 
law firm, they do not share in the law firm’s earnings, 
the law firm does not share in their earnings and the 
law firm only employs them and pays them for their 
services in specific cases where their services as ac- 
countants are desired. 

“(a) Does the announcement of a firm of lawyers 
as to changes in its offices or personnel carry the pre- 
sumption that all the individuals mentioned in connec- 
tion therewith are members of the profession unless 
the announcement makes it clear to the contrary? 

“(b) Is it proper for the law firm to refer to B 
and C in its announcement in the manner stated with- 
out specifically mentioning that they are not members 
of the bar? 
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“(c) Is it proper for the law firm to allow its 
ume to be used in the manner mentioned in the adver- 
sing of B and C?” 


Answer 


“(a) An announcement by a firm of lawyers in 
‘gard to changes in the personnel of the firm, or 
ersons associated with it, or as to the location of its 
fices, clearly amounts to a representation that the 
ndividuals making the announcement, or mentioned 
therein, are all members of the profession, unless the 
innouncement makes it clear to the contrary. 


“(b) It is improper for a firm in making such an 
announcement to refer to persons in the manner stated 
if such persons are not members of the profession, 
unless such fact is specifically stated. 

“(c) As the use of the name of the law firm in the 
advertisement referred to is open to criticism that it 
may be considered a direct advertisement of the law 
firm itself, the committee is of the opinion that it 
should not be permitted.” 

RusseE_tL WHITMAN. 

Chair. Com. on Professional Ethics, Chicago Bar 


Ass’n. 
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Need of Careful Revision of Act of July 11, 1919, Prohibiting Certain Persons from Acting 
as Counsel, Agents or Attorneys in Certain Claims Against Government 





By Jennincs C. WIsE 
Of the Washington, D. C., Bar 


S a result of the flagrant frauds committed by 
A unscrupulous attorneys and legal practition- 
ers during the period following the war be- 
tween the States, a period in which War Depart- 
ment, Post Office and Indian claims were especially 
fruitful to the cormorants of the profession of law, 
Section 190 of the Revised Statutes was enacted by 
Congress. This section prohibited the prosecution 
of any claim against the United States by any coun- 
sel, attorney, or agent who had been an officer, clerk 
or employee of any of the executive departments of 
the Government during a period of two years fol- 
lowing upon the termination of his employment by 
the Government. Questions at once arose as to 
what constituted employment by an executive de- 
partment, and what constituted a claim against the 
United States. Nor did the statute provide a pen- 
alty for its violation. Furthermore, the statute as 
enacted did not wholly accord with reason and 
ethics, though it is the common experience of man- 
kind that law to be binding upon the conscience of 
men must find its sanction in both. As a natural 
consequence of the faulty character of Section 190, 
it gradually came to be ignored by the better ele- 
ment of the profession in so far as it was unreason- 
ible, and in so far as their professional activities 
vere within the ordinary ethical limitations of the 
profession, and no effort was made to enforce it. 
Conditions had greatly changed. The Govern- 
ment activities had increased enormously. Instead 
if the executive departments and the courts as orig- 
nally organized, new tribunals were being created. 
From every executive department commissions, 
ards, and committees were projecting themselves 
nto new fields of Government activity, and con- 
trolling, or seeking to control the affairs of the body 
politic. A thousand new contacts between the pub- 
lic and the Government were thus formed so that 
the effect of Section 190, ‘iad it been strictly con- 
strued and enforced, virtually would have been to 
lisqualify any lawyer to practice his profession on 
. large scale for a considerable time after leaving 
the service of the State, and this inevitably would 
have denied to the State the services of many of the 
vest men of the profession, since it would have pen- 
alized Government service. 
Meantime, too, the bar generally had become 
better organized with a clearer and more complete 


understanding and expression of the ethics of the 
profession of law. Honorable practitioners did not 
require a statute to restrain them from representing 
both parties to a controversy, whether the Govern- 
ment were involved or not, or from taking an undue 
advantage of either. Unfortunately, however, the 
necessary waiver of the law by the State as to such 
men practically made it impossible to enforce it 
against the unscrupulous, so that by 1917 it had 
fallen into desuetude as to all. 

The war created many new legitimate oppor- 
tunities for the legal profession. In the exercise of 
its constitutional rights the State was compelled to 
commandeer the property of innumerable private 
owners for the public defense. In many cases 
whether this right was properly exercised was a 
matter of judicial determination, but whether or not 
the Government acted with reasonable caution, and 
with due regard to the rights of private owners is 
wholly aside from the question. The fact is that 
quite naturally never before did it so violently usurp 
and infringe upon private rights. 

Upon the conclusion of the war countless bona 
fide claims against the Government remained to be 
adjusted. In addition to these claims there had 
arisen out of the necessity of the enactment of a 
drastic and novel revenue law, and out of the eco- 
nomic chaos resulting from the world wide con- 
flagration, other causes of controversy between the 
State and the people, the settlement of which re- 
quired the creation of hundreds of new executive 
agencies. 

Meantime, into the service of the State thou- 
sands of lawyers had been drafted by the public 
necessity, many of whom, because they were 
trained and experienced in the law, were assigned to 
legal duties. Some of these men, or those in the 
military establishments, were assigned without any 
choice whatever, others sought legal employment 
because best suited for such work, and it may be 
said with truth that the vast majority of both served 
willingly, faithfully, and without the primary mo- 
tive of gain, even if not at a pecuniary sacrifice. It 
cannot be denied, however, that upon the conclu- 
sion of the war there were some, though a surpris- 
ingly small number, who were willing to ignore the _ 
ethics of the profession, so that it became necessary 
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for Congress to restrain their improper practices by 
a new enactment. 

The Act of July 11, 1919 (41 Stat. 131) declared 
it to be unlawful, under penalty of a fine of $10,000, 
or imprisonment for one year, or both, for certain 
persons to act as counsel, attorney or agent in con- 
nection with certain claims against the United 
States. This act was not only very narrow in scope, 
but was wholly different in its terms from Section 
190 of 1873, so that it was in no sense a reiteration 
of the latter, as a comparative analysis of the two 
will disclose. 

The inhibition of Section 190 lay against any 
officer, clerk, or employee of any executive depart- 
ment, whereas the inhibition in the Act of July 11, 
1919, only lay against a commissioned officer of the 
Army, or an officer or employee of the United States 
who has served the United States since April 6, 
1917. 

Under the Act of July 11, 1919, the officer or 
employee must have served in a bureau, and while 
serving in that bureau have been engaged in pro- 
curing or assisting in procuring supplies for the 
Military Establishment; or he must have been en- 
gaged in the settlement or adjustment of contracts 
or agreements for the procurement of supplies for 
the Military Establishment. Furthermore he is only 
debarred from representing a claim arising out of a 
contract, or agreement, which was pending or en- 
tered into during his employment for the procure- 
ment of supplies for the bureau in which he was 
employed. 

In other words, the later inhibition did not bar 
one from acting as counsel in connection with 
claims that are not ex-contractu, or that did not 
arise out of agreements for the purchase of military 
supplies for the particular bureau in which he 
served. 

The defects of such a statute are apparent. In 
the first place it permits a commissioned officer of 
the Navy to do what a commissioned officer of the 
Army may not do. In the second place it permits 
unethical dealings by an attorney with respect to 
eminent domain proceedings, real estate and land 
transactions, construction projects, claims in tort, 
and all other causes and actions arising between the 
Government and a citizen which are not founded 
upon contract for military supplies. In the third 
place it may be argued with reason that the provi- 
sion that all acts or parts of acts inconsistent with 
any of the provisions of this act are repealed, com- 
pletely set aside Section 190 of 1873, which is wholly 
inconsistent with it. In the fourth place neither 
Section 190 nor the Act of July 11, 1919, protect the 
State against improper practices by a former serv- 
ant when the United States is the party claimant. 

The best evidence that the Act of July 11, 1919, 
has proved inadequate to meet the conditions which 
induced its passage, is to be found in the present 
agitation for the rigid enforcement of the old stat- 
ute, or Section 190. The danger now is that under 
the reaction of the prevailing abuses Congress will 
ignore the changes which have occurred since that 
section was enacted and thereby penalize those 
members of the Iegal profession who served the 
country in the emergency of the late war. It is 
especially important that the organized bar of the 
country place before Congress a recommendation as 
to the requisite legislation. Great care must be ex- 
ercised to prevent the purpose of this legislation 
from being defeated by unreasonable provisions, 


and with that end in view it should be so drafted as 
to fully accord with the accepted ethics of the pro- 
fession. Therefore, a statute should be proposed 
that would prohibit the employment of certain 
counsel in connection with any matter in which the 
interests of the Government are involved, whether 
or not it be in the nature of a claim, ex-contractu, or 
otherwise, against the Government, and the inhibi- 
tion should also extend to matters in which the 
Government is attempting to assert a right. Onl) 
those within the purview of whose authority and 
special knowledge while in the service of the Gov- 
ernment the matter has come should be disqualified 
as counsel in connection therewith, but they should 
be disbarred forever, since it is an absurdity to enact 
a mere statute of limitations against unethical prac 
tices. It is just as unreasonable and absurd to per 
mit a former servant to take an undue advantage of 
the Government in 1950 as it is in 1921, or in de- 
fending against the Government as in prosecuting a 
cause against the Government. It is equally unrea- 
sonable and absurd to disqualify a former faithful 
servant of the Government from acting as counsel 
in connection with matters of which he has had no 
knowledge, and over which he has exercised no 
control, at any time, actual or constructive. If this 
be done the services of the legal profession will not 
be freely available to the Government. The School 
of Government Legal Service is a perfectly legiti- 
mate agency of education for the legal profession, 
especially in this day and generation when there is 
no private interest of magnitude over which an in- 
creasingly patriarchal and centralized Government 
does not seek to exercise control. 

It is also to be borne in mind that many of the 
abuses which have scandalized the country have 
been perpetrated by persons other than lawyers. 
These the bar associations can only control indi- 
rectly in co-operation with the Government. Con- 
gress, however, may control them by the enactment 
of a law broad enough to disqualify all former 
servants of the Government, whether they be law- 
yers or not, from appearing in connection with mat- 
ters in which the Government is interested, either 
as defendant or plaintiff, in which matters it would 
be improper for such persons to act, and to repeat, 
they should be disqualified forever, and not merely 
for a period of time. 

There has been a good deal of discussion over 
the proprieties of the conduct of members of the 
legal profession formerly in Government service by 
reason of the announcement cards some of them 
have sent out upon resuming private practice. Most 
of the criticism which one hears is wholly unwar- 
ranted, and what is more often than not represented 
to have been a solicitation of business turns out 
upon careful investigation to be no more than an 
announcement of a former connection with’ the 
Government. Much of the misunderstanding on 
this point is due to ignorance of the ethics of the 
profession. The layman is especially apt to con- 
clude that a professional announcement is the 
equivalent of a business advertising circular the use 
of which is more or less generally prohibited in the 
legal profession. 

The truth is, the layman is both right and 
wrong. He is right in his assumption that a profes 
sional card, whatever it may be called, is an adver 
tisement, but he is wrong in assuming that an ad- 
vertisement of this nature, so long as it constitutes 
a mere announcement, is prohibited. But while an 





LetTerRS From Bar ASSOCIATION MEMBERS 


559 





.ttorney has a perfect right to distribute such cards, 
rood taste requires that he limit them to the mem- 
ners of the profession, former clients, and his 
friends. If he scatters them indiscriminately he may 
expect to be charged with improper advertising. 
Although the professional card is entirely 
proper, being the sole means by which an attorney 
may announce his resumption of private practice, 


it should, of course, not contain matter of a self- 
laudatory nature, or any claim of special fitness and 
qualifications for departmental practice. The recip- 
ient of the announcement should be presumed to be 
able to judge of the abilities of a practitioner from 
the fact of the latter’s experience; at any rate he 
should be left entirely free to arrive at his own con- 
clusions. . 





LETTERS FROM BAR ASSOCIATION MEMBERS 


The 1916 Revision of the Articles of War 


Chicago, Ill., Sept. 27—To the Editor: I desire 
to offer the following on the Report of the Committee 
on Noteworthy Changes in Statute Law (pp. 104-115 
of Committee Reports 1921): 

The Committee has very properly called atten- 
tion to the important statutory changes made by 
the Act of June 4, 1920, in the Articles of War. Pre- 
ceding the brief summary of these changes is given 
a contrasting summary of the changes made by the 
Revision of 1916 of the then Articles of War. The 
Committee’s Report in this portion carries the con- 
tinuous innuendo that the 1916 Revision was a reac- 
tionary and militaristic stiffening of the law to the 
detriment of just protection to the accused; and 
that in all the points of revision this object was sys- 
tematically attempted and effected. 

This innuendo is the reverse of the fact. For 
the sake of history, it would be unfortunate if the 
records of this Association should leave the Com- 
mittee’s error unnoticed. The Revision of 1916 was 
a liberalizing one by which the accused benefited 
and was intended to benefit. The Committee’s 
sources of information were imperfect or biased. 
Their refutation is on record in a folio document of 
1915; entitled “64th Congress, Ist Sess. Senate 
Committee Reprint,” being a parallel table of the 
Articles as then in force and the Articles as proposed 
for revision by the Judge Advocate General, with 
explanatory notes, and by the Senate Military Af- 
fairs Committee Hearings on the proposed Articles, 
in 1914 (Sen. Rep. 229, 63rd Cong. 2d Sess. Feb. 6, 
1914). 

This is not the place to note the errors in de- 
tail. In sum, the Committee Report omits to note 
any of the numerous liberalizing changes incorpo- 
rated into the 1916 Revision, and further it selects 
and sets forth as “the most important changes in 
1916” five changes to which it attaches disparaging 
innuendos as illiberal. 

The Committee’s statements on these five 
points are entirely misleading in the impression con- 
veyed. For the benefit of those who will desire 
some evidence of this assertion, without personal 
reference to the sources, the following brief in- 
stances will suffice: 

1. The Report states (p. 110, Committee Re- 
ports) that the 1916 Revision “gave to the majority 
of the Court power to convict except of a crime for 
which the death penalty is mandatory.” But the 
1916 Revision did not “give” that power, in the 
sense of creating or introducing the majority rule. 
That rule has been the immemorial practice for 
Courts-martial in Anglo-American history. The 
1916 Articles merely confirmed herein that prac- 
tice, without change, for offenses in general. But 
it did change the former practice by raising the re- 
juirement of a majority only to two-thirds for convic- 


tions of an offense having death as the mandatory 
sentence. Thus the only change here introduced 
by the 1916 Articles was a change to greater protection 
for the accused in an important class of cases,—the 
very opposite of the Committee’s innuendo. 

. The Report states (p. 110, Committee Re- 
ports) that the 1916 Revision in Art. 47 “established 
for the first time the power of the appointing au- 
thority to set aside an acquittal or not guilty verdict 
by a court-martial,” and also (p. 112) that the 1920 
Revision “sets aside the power given by the 1916 
Revision to set aside acquittals.” Neither of these 
statements is correct. In the first place, there never 
has been, in the appointing or convening authority, 
any power “to set aside acquittals,” either in 1916 
or at any other time; therefore it could not have 
been taken away. What did exist was the liberty 
to send back the record to the court for reconsidera- 
tion,—not the power to reverse or set aside an ac- 
quittal. How substantial is the difference may be 
seen from the fact that in a scrutiny of 1,000 returns 
of verdicts for revisions, only 56 of these were for 
reconsideration of verdicts of acquittal, and of these 
56 the courts nevertheless adhered to 38, which 38 
were therefore not reversed or set aside. In the next 
place, the power thus to return for reconsideration 
was not given or introduced in 1916; it had always 
existed and been exercised. Nor was it expressly 
mentioned in the 1916 Revision. But it was ex- 
pressly denied and abolished in the 1920 Revision; 
and only to that extent is the Committee’s Report 
correct. Its innuendo as to the 1916 Revision is 
unfounded. 

Anyone desiring to study for himself the virtue 
and extent of the changes of 1920, and the reasons 
therefor, may refer to the following document: 
“Hearings on S. 64 before a Subcommittee of the 
Senate Committee on Military Affairs: Establish- 
ment of Military Justice,” 66th Cong. Ist Sess. 1919; 
a document of 1400 pages giving all sides of the con- 
troversy. 

Joun H. Wicmore. 


Urges Additional Federal Judges 


New Orleans, La., Sept. 30—To the Editor: 
I herewith inclose copy of letter I have written 
to the Senators and Ey cores from Louisiana, 
at the suggestion of Mr. Severance, President of 
the American Bar Association, regarding the bill 
now pending in congress for the creation of eighteen 
additional judgeships. O. Hart. 


My dear Senators and Representatives: 

As a member of the Executive Committee and 
Chairman of the General Council of the American 
Bar Association, I desire to ask your active co- 
operation with that Association in having adopted 
Senate Bill No. 2433, introduced by Mr. Nelson on 
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August 19th, 1921, providing-for eighteen addi- 
tional District Judges of the United States and for 
various reforms in judicial procedure to facilitate 
the trial of cases in the Federal Courts and to re- 
lieve the congestion now pending. 

At the recent annual meeting of the Associa- 
tion in Cincinnati, the Chief Justice of the United 
States spoke in favor of the Bill and it was unani- 
mously endorsed by the Association, and State 
and Local Bar Associations have been requested 
to give their endorsement and no doubt all of them 
will do so in due course. 

As most of you are lawyers, you can, in that 
capacity, appreciate the importance of the Bill, but 
all of you as citizens know that delayed justice is 
injustice and that the speedy trial of cases in court 
is a “consummation devoutly to be wished.” I have 
no doubt the Louisiana Bar Association through its 
Executive Committee, as the Association does not 
meet until April, will endorse the Bill and that 
you will be advised of that endorsement. 


On the Landis Resolution 


Chicago, Ill., Sept. 17—To the Editor: I am 
enclosing you herewith two editorials appearing in 
the Chicago papers on September 3rd, one in the 
Tribune and one in the Herald and Examiner, rela- 
tive to the action of the American Bar Association 
on Judge Landis. 

As a member of the Bar Association I regret 
very much that I was not able to be present at 
the meeting on such a matter. I must say that 1 
think the action of the American Bar Association 
‘in passing a resolution, such as is reported to have 
been passed, directly charging Judge Landis, or any 
other individual judge, of misconduct, is very much 
beneath the dignity of the Association. 

If the Association had passed a general resolu- 
tion condemning the participation in business enter- 
prises of members of the judiciary, the running or 
lecturing in law schools for a salary, issuing a pub- 
lication for a compensation, or receiving dividends 
from corporations and banks or other enterprises, 
traveling and lecturing at chautauquas for hire, be- 
ing appointed or chosen as arbiter in any great 
international, national, state or local dispute, where 
additional compensation is paid for such services, 
or being a party to any business enterprise for 
profit, and condemning the meagre salary which 
they are paid, and recommending a full and fair 
compensation for the services rendered, without 
mentioning any judge in the resolution, such a reso- 
lution might be considered dignified. But the ac- 
tion of singling out a judge, whose integrity and 
honesty cannot be questioned, who does more work 
and disposes of more cases than any other federal 
judge, who has a clearer insight into human char- 
acter than any other man upon the bench, and who 
administers justice fearlessly and still humanely, is 
to be deplored. If we had one hundred judges 
upon the federal bench who had the force, character, 
honesty, integrity and fearlessness of Judge Landis, 
there would be less crime in our country, and liti- 
gation would be more speedily terminated. 

The editorials of these papers of his own home 
town should be published in the JouRNAL and go to 
the members of this Association who seek by this 
resolution to viciously and willfully condemn the 
action of a judicial officer in the manner in which 





the resolution attempts to do.—C. E. Moore. 
[Extracts from two Chicago editorials on thi 
subject were published in the September issue.] 


For a Program of Legal Preparedness 


Jacksonville, Fla.. Aug 25.—To the Editor 
Your JOURNAL in its new form has now been issued 
a sufficient length of time to enable a reader, as 
distinguished from one who has the direction of its 
scope and policies in hand, to judge of its concrete 
character and function. The successive issues have 
been read with increased gratification. From each 
I have made a number of clippings on practical 
points likely to arise in the work of a lawyer. The 
contributions are obtained from every part of the 
country, and well-nigh, of the world. Necessarily 
this will bring the membership of the American 
Bar Association closer together and also tend to 
the uniform development of the law in our several 
independent jurisdictions. 

I have noticed with particular interest the re- 
quest for contributions which is always found on 
the Editorial page. The more the bar as a whole 
can be induced to prepare such contributions the 
greater the influence of the JourRNAL will be. 

It is to be keenly regretted if every member of 
the American Bar Association does not carefully go 
through each issue of the JournaLt. However, by 
continuing its present policies, the JouRNAL will even- 
tually force its way to the careful attention of each 
of its recipients. 

The new function of your JouRNAL is so much 
in line with a scheme for improving the Bar which 
I formulated not a great while ago that I am taking 
this opportunity of handing you copy of a com- 
munication which was published in the Central Law 
Journal under date of June 6th, 1919. This com- 
munication received sufficient favor to be com- 
mended and reprinted in the February, 1920, issue 
of the Journal of the American Judicature Society, 
page 151. Also in the latter part of 1918, I sent 
an outline of the proposal to the President and each 
member of the Executive Committee of the Ameri- 
can Bar Association. Now that an organ is func- 
tioning that in part carries out the seminar spirit, 
I feel that a definite step ahead has been made.— 

Henry C. CiarK. 

[The communication to which the writer refers 
is one in which he proposes a system of “Lawyers’ 
Seminars” as a means of uniting the lawyers of 
the whole country in a program of preparedness to 
understand and meet the widening responsibilities 
of the Bar. Space is lacking for reproduction of 
the entire article, but the following extract gives 
the essence of it, from the practical side: 

Concretely, I would propose what might be called a 
Lawyers’ Seminar, to be held annually for a certain num- 
ber of weeks,.say from four to eight, with one meeting 
per week, to be carried out in every city in the country 
of sufficient size to warrant it, and to be attended by all 
lawyers of the particular city whose interest had been’ 
aroused by a systematic, wholesome advertising of the 
Seminar. A uniform outline of study and discussion 
should be followed throughout the country, which would 
be arranged by a central organization. This central or- 
ganization would also select a thoroughly representative 
and leading member of the bar of each city to lead the 
Seminar. Papers would be read, say, one or two at each 
meeting, a copy of which would be sent to the central 
organization where any novel or good ideas would be 
extracted and made use of.] 











ACTIVITIES OF STATE BAR ASSOCIATIONS 





Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, comanittees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 








Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 








CALIFORNIA 


Hon. Henry D. Clayton of Alabama to 
Speak at Annual Meeting 


The eleventh annual convention of the Cali- 
fornia Bar Association is to be held at the Mission 
Inn, at Riverside, October 20 to 22, according to 
an announcement by Secretary Thomas W. Robin- 
son of Los Angeles. 

United States Circuit Judge William H. Hunt, 
of San Francisco, will deliver the annual address. 
President Hubert C. Wyckoff, of Watsonville, will 
make his address at the opening session of the 
convention. The evening of October 20 will be 
devoted to a round table discussion on a subject to 
be announced later. The annual banquet will take 
place on the evening of October 21. 

It is understood that a large number of pro- 
posed amendments to the code and statutory laws 
of California will be presented by the various sec- 
tions to the convention for discussion. 





FLORIDA 
Plans for Vigorous Membership Campaign 


Orlando, Florida, has been selected as the meeting 
place for the 1922 convention of the Florida State 
Bar Association, which will be held June 15 and 16, 
1922. The program of the meeting will be an- 
nounced later. 

The Association is preparing plans for a vigor- 
ous membership campaign with the view to enroll- 
ing all practicing attorneys in the state of Florida. 
There are now four hundred and twenty-five mem- 
bers in the association out of approximately twelve 
hundred practicing attorneys in the state and it is 
hoped to increase the list of members to at least 
one thousand before the next annual meeting. 

The officers of the association are of the opinion 
that nearly all the attorneys in the state are de- 
sirous of joining the organization, but that they 
have some hesitancy in s"bmitting their applica- 
tions without being invited to do so. Letters are 
therefore being sent to every attorney in the state 
who is not a member of the association in which 
the principles and purposes of the association are 
set forth and in which an invitation to join the as- 
sociation is extended. Application blanks and a 
return envelope stamped and addressed are en- 
closed. “Follow up” letters will be sent to all those 
from whom no reply is received, and this in turn 


will probably be followed by a personal interveiw 
by one of the officers of the association. 

The officers are also working on a plan for the 
publication of a monthly law journal. This publi- 
cation, as proposed, will contain current decisions 
of the Florida Supreme Court and articles and news 
items of interest to the profession. These plans 
will be submitted to the association at the 1922 
convention for action—HERMAN ULMer, Secretary. 





ILLINOIS 


Movement for Permanent Endowment of 
Association 


The Board of Governors held a rather unique 
meeting on September 17 at Chicago. By an amend- 
ment to the by-laws the Board established life 
memberships, which may be now obtained by any 
member of the Association upon the payment of 
the sum of $200; waived the dues of all members 
of the Association who have been members for 
twenty-five years and are over seventy years of 
age, classifying them as privileged members; and 
established memorial memberships which may be 
provided for by the estate or friends of any deceased 
member of the Association, upon approval by the 
Board of Governors and payment of the sum of 
$500, the names of these memorial members to be 
carried at the head of the list of members published 
in each annual report and the $500 paid for such 
memorial memberships to be placed in an endow- 
ment fund, the interest to be used for the general 
work of the Association. The life and memorial 
memberships are planned as the beginning of a 
movement looking to the permanent endowment of 
the Association and it is proposed to add other 
methods as time develops. 

After the preliminary meeting of the Board the 
Chairmen of all the committees of the Association 
were invited to take luricheon with the Board, when 
the plans of the year were discussed and each com- 
mittee chairman given an idea of what work was 
expected of his committee. The Association now 
has twenty-four committees and these committees 
are divided into three different groups, known as 
the Administrative, Legislative and General com- 
mittees. Each group of committees is under the 
direct supervision of one of the Vice-Presidents of 
the Association. It has become customary to elect 
the President from the Vice-Presidents, and under 
the plan of organization each Vice-President as he 
advances takes over a different group of commit- 
tees, so that by the time he becomes President he 
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will have had personal experience with each of the 
committees in the organization and been familiar 
with the character of their work. 

Each of the committee chairmen was advised 
that he would be expected to make a preliminary 
report of the activities of the committee at the next 
meeting of the Board to be held December 2, 

The Board fixed the dates for the district meet- 
ings as follows: 1st, Duquoin, Oct. 8; 2nd, Salem, 
Oct. 15, 3rd, Pekin, Oct. 22; 4th, Canton, Dec. 12; 
5th, Kewanee, Oct. 29; 6th, Sycamore, Nov. 5. 

The joint meeting of the Board and Chairmen 
of Committees was one of the most enthusiastic 
meetings ever held by the Association and bids 
fair to become an annual event—R. ALLAN 
STEPHENS, Secretary. 





MISSOURI 


Principal Subjects for Discussion at Meeting 
in November 


The next meeting of the Missouri Bar Asso- 
ciation will probably be held in Kansas City on 
November 30, and December 1 and 2. 

One of the main subjects for discsusion will be 
a proposed judiciary article in connection with the 
new constitution that will be submitted to the 
voters of Missouri in the next year or so. Another 
subject for discussion will be a proposal that the 
association become active as an organization in 
the selection of judicial officers. 

At both the regular and special sessions of the 
General Assembly during this year a bill providing 
for restoration of the convention for the selection 
of judicial officers and the elimination of the pri- 
mary system passed the Senate twice. The bill 
would likely have received a favorable vote in the 
House at the regular session, except for the crowded 
calendar which delayed the bill until many mem- 
bers had left for their homes. Due to various an- 
tagonisms, the House refused to accept the bill dur- 
ing the special session. Consequently this excellent 
proposal did rot become a law.—Kennetu C. 
Sears, Secretary. 





NEBRASKA 


Addresses Scheduled for Next Annual 
Meeting 


The next annual meeting of the State Asso- 
ciation will be held at Omaha, December 29 and 30, 
1921. Besides the reports of standing committees 
and of a special committee on Bar Organization the 
program will include the following: 

Annual President’s Address, A. G. Ellick; 
“Pitfalls in Nebraska Real Property Law,” Prof. 
H. H. Foster, of the University of Nebraska College 
of Law; “Respect for the Law,” Judge Kimbrough 
Stone, of the United States Circuit Court of Ap- 
peals, Kansas City, Mo.; “Development of the 
United States Constitution under John Marshall,” 
Former Senator Albert J. Beveridge, Indiana. 
(Author of “Life of John Marshall.”) 

A campaign for members for the purpose of 
bringing every practicing attorney in the State into 
the Association, and modeled on similar campaigns 
by the American Bar Association, is now in prog- 
ress and is progressing satisfactorily. 


SOUTH CAROLINA 


State Well Represented at Cincinnati 
Meeting 


The next annual meeting of the South Carolina 
Bar Association will be held in Columbia in Janu- 
ary, 1922. The exact date has not yet been fixed 
by the executive committee. 

South Carolina had the largest representation 
at the last meeting of the American Bar Associa- 
tion at Cincinnati that it has ever had, and all the 
members reported a very pleasant and profitable 
trip. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, 
CIRCULATION, ETC., REQUIRED BY THE ACT 
OF CONGRESS OF AUGUST 24, 1912, 


of American Bar Association Journal, published monthly at 
Chicago, Illinois, for October 1, 1921: 

STATE oF ILLINOIS, - 

County oF Cook, : 


Before me, a notary public in and for the state and county 
aforesaid, personally appeared Joseph R. Taylor, who, having 
been duly sworn according to law, deposes and says that he is 
the business manager of the American Bar Association Jour- 
nal, and that the following is, to the best of his knowledge 
and belief, a true statement of the ownership, management, 
etc., of the aforesaid publication for the date shown in the 
above caption, required by the Act of August 24, 1912, em- 
bodied in section 443, Postal Laws and Regulations, printed on 
the reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, 
managing editor, and business managers are: 

Publisher, American Bar Association, W. Thomas Kemp, 
Sec., Baltimore, 

Editor, Edgar B. Tolman, 30 N. La Salle St., Chicago, IIl. 

Managing Editor, Joseph R. Taylor, 1612 First National 
Bank Building, Chicago, Ill. 

Business Manager, Joseph R. Taylor, 1612 First National 
Bank Building, Chicago, Ill. 

2. That the owners are: (give names and addresses of 
individual owners, or, if a corporation, give its name and the 
names and addresses of stockholders owning or holding 1 per 
cent or more of the total amount of stock.) 

American Bar Association (not inc.), C. A. Severance, 
President, St. Paul, Minn.; F. E. Wadhams, Treasurer, 78 
Chapel Street, Albany, N. Y.; W. Thomas Kemp, Secretary, 
901 Maryland Trust Bldg., Baltimore, Md.; W. O. Hart, 
Chairman General Council, 134 Carondelet Street, New Or- 
leans, 

3. That the known bondholders, mortgagees, and other 
security holders owning or holding 1 per cent or more of 
total amount of bonds, mortgages, or other securities are: 

There are none. 

4. That the two paragraphs next above, giving the names 
of the owners, stockholders, and security holders, if any, con- 
tain not only the list of stockholders and security holders as 
they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the 
books of the company as trustee or in any other fiduciary 
relation, the name of the person or corporation for whom 
such trustee is acting, is given; also that the said two para- 
graphs contain statements embracing afhant’s full knowledge 
and belief as to the circumstances and conditions under which 
stockholders and security holders who do not appear upon the 
books of the company as trustees, hold stock and securities 
in a capacity other than that of a bona fide owner; and this 
affiant has no reason to believe that any other person, asso- 
ciation, or corporation has any interest direct or indirect in 
= said stock, bonds, or other securities than as so stated by 

im. 

5. That the average number of copies of each issue of 
this publication sold or distributed, through the mails or other- 
wise, to paid subscribers during the six months preceding the 
date shown above is. (This information is required from 
daily publications only.) 

Joseru R. Taytor. 

Sworn to and subscribed before me this 27th day of Sep- 
tember, 1921. Frances K, GILlespPie. 


(My commission expires September 24, 1924.) 
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SPECIAL COMMITTEES 


(Continued from page 502) 


Uniform Judicial Procedure , 
7 


FRG EEG ch csdcdccccvaseaen Norfolk, Va. 
fit. © (83... 7 Chicago, IIl. 
REDERICK W. LEHMANN..............St. Louis, Mo. 
[Ee Pad oa pa wads cede dvovess as Des Moines, Iowa 
yo06 Ul... ee ree Albany, N. Y. 


Finance 


FREDERICK E. WADHAMSG..............06d Albany, N. Y. 
ri 68 Re ere Alexandria, Va. 
JOSIAH MARVEL Wilmington, Del. 


Representatives of American Bar Association to Conference 
of Delegates 


JOR Ee.. WORRIES... 5.45c0ks03c00c0% Sioux Falls, S. D. 
Oo A oe ae New Orleans, La. 
PL Pee Bom > rene El Paso, Tex. 
eR ge hs yt) a ee New York, N. Y. 
GUTTERS Gh. PICU EN ooo scicccncwnscsese Los Angeles, Cal. 


Change of Date of Presidential Inauguration 


Wee is PF A io bc ccs cdcaxccuccaeate Boston, Mass. 
WILLIAM L. MARBURY Baltimore, Md. 
Cheyenne, Wyo. 

Washington, D. C. 

Canton, O. 


Classification and Restatement of the Law 


JAMES DeWITT ANDREWGSG........... New York, N. Y. 
ADOLPH L. RODENBECK Rochester, N. Y. 
ROSCOE POUND Cambridge, Mass. 
‘SUGEN MAS : Richmond, Va. 
GEORGE P. COSTIGAN, JR Chicago, III. 
hoo 8 & S| 6 Little Rock, Ark. 
CHARLES N. POTTER Cheyenne, Wyo. 
EDWIN M. BORCHARD...............New Haven, Conn. 
cio 6 gg 8 6) ree Ann Arbor, Mich. 


Law of Aeronautics 


WILLIAM P, MacCRACKEN............ss05. Chicago, III. 
GEORGE G. BOGERT Ithaca, N. Y. 
W. JEFFERSON DAVIS................... San Diego, Cal. 
PIELID A CAMMOLA.......é000<+000ce.+. New York, N. Y. 
DAWES WH. MCINGS.... 0c ccccscascecnacces Dayton, O. 


Removal of Government Liens on Real Estate 


JOHN T. RICHARDS Chi 
CHESTER I. LONG Wichite Ker, 
JOSEED A. CHAMBLISS. 06. sicccvcscccee Chattanooga, Tenn. 


Marking Grave of Former Chief Justice Salmon P. Chase 


SELDEN P. SPENCER..................+++.St, Louis, Mo. 
\NDREW SQUIRE Cleveland, 0. 
GUE We MAELO 6.005005. ts cov sen¥tees. Cincinnati, O. 


Internal Revenue Law and Its Means of Collection 


CHARLES HENRY BUTLER....,.......New Y. : 
MURRAY M. SHOEMAKER Cincinnati, ©: 
WILLIAM H. FOLLAND.............Salt Lake City, Utah 
GEORGE M. MORRIS...........-.--.:. Washington, D.C 
BENJAMIN W. KERNAN.............., New Orleans, La. 


Law Enforcement 
LUTHER Z. ROSSER................. Atlanta, Ga 
W. B. SWANEY Chattan Tenn. 
"HARLES S. WHITMAN....2002.220020.. New York, NY. 
MARCUS A. KAVANAGH Chicago, Ill 
HARLES W. FARNHAM................. St. Paul, Minn. 


Vice-Presidents and Members of Local Councils 


ALABAMA—Vice-President, Emmet O'Neal, Birm- 
ingham. Local Council, Claude D. Ritter, Birmingham; 
W. H. Mitchell, Florence; George A. Nelson, Decatur; 
Amasa C. Lee, Monroeville. : 

ALASKA—Vice-President, John H. Cobb, Juneau. 
Local Council, Ralph E. Robertson, Juneau; James Smiser, 
Juneau; Thomas J. Donohoe, Cordova. 


ARIZONA—Vice-President, A. C, Baker, Phoenix. 
Local Council, Otis J. Baughn, Florence; John H. Camp- 
bell, Tucson; Richard Lamson, Prescott; Leslie C. Hardy, 
Nogales. 

ARKANSAS—Vice-President E. B. Downie, Little 
Rock. Local Council, L. M. Casey, Batesville; Will G. 
Akers, Little Rock; Frank S. Quinn, Texarkana. 

CALIFORNIA — Vice-President Bradner W. Lee, 
San Francisco. Local Council, Jefferson P. Chandler, Los 
Angeles; Edgar D. Piexotto, San Francisco; Beverly L. 
Hodghead, San Francisco; H. C. Wyckoff, Watsonville. 

COLORADO—Vice-President, Mary F. Lathrop, 
Denver. Local Council, William L. Hartman, Pueblo; 
Samuel H. Kinsley, Colorado Springs; Fred Stowe, Fort 
Collins; Mabelle A. Carter, Denver. 

CONNECTICUT—Vice-President, William Brosmith, 
Hartford. Local Council, Frederick W. Holden, Ansonia; 
Arthur M. Brown, Norwich; William H,. Conley, Bridge- 
port; Harrison Hewitt, New Haven. 

DELAWARE—Vice-President, Herbert Wood, Wil- 
mington. Local Council, Henry Ridgely, Dover; J. V. 
Laffey, Wilmington; S. D. Townsend, Jr., Wilmington; 
Robert Richards, Wilmington. 

DISTRICT OF COLUMBIA—Vice-President, Emma M. 
Gillett, Washington. Local Council, Charles Francis 
Carusi, Washington; Wade H. Ellis, Washington; Charles 
V. Imlay, Washington; Henry H. Glassie, Washington. 

FLORIDA—Vice-President, Louis C. Massey, Or- 
lando. Local Council, C. J. Morrow, Tampa; W. B. 
Shelby Crichlow, Bradentown; Frank B. Shutts, Miami; 
J. J. Sullivan, Sr., Pensacola. 

GEORGIA—Vice-President, A. R. Lawton, Savannah. 
Local Council, Orville A. Park, Macon; Luther Z, Rosser, 
Atlanta; Harry S. Strozier, Macon; W. H. Barrett, Au- 
gusta. 

HAWAII—Vice-President, Alex. G. M. Robertson, 
Honolulu. Local Council, William O. Smith, Honolulu; 
Charles F. Clemens, Honolulu; Lyle A. Dickey, Lihue; 
Robbins B. Anderson, Honolulu. 

IDAHO—Vice-President, Frank S. Dietrich, Boise. 
Local Council, Charles L. Heitman, Wallace; Benj. W. 
Oppenheim, Boise; W. H. Witty, Pocatello; James H. 
Wise, Twin Falls. 

ILLINOIS—Vice-President, Wells M. Cook, Chicago. 
Local Council, Albert N. Eastman, Chicago; John R. Mont- 
gomery, Chicago; Thomas F. Howe, Chicago; R. Allan 
Stephens, Danville. ; 

INDIANA—Vice-President, Robt. W. McBride, In- 
dianapolis. Local .Council, W. B. Ratcliff, Covington; 
Louis B. Eubank, Indianapolis; Ralph Bamberger, Indian- 
apolis; Milo N. Feightner, Huntington, 

IOWA—Vice-President,; Wesley Martin, Webster 
City. Local Council, Hazen I. Sawyer, Keokuk; Truman 
S. Stevens, Des Moines; J. F. Devitt, Muscatine; E. M. 
Carr, Manchester. 

KANSAS—Vice-President, C. L. Kagey, Beloit. 
cal Council, Wm. Easton Hutchinson, Garden City; 
A. Troutman, Topeka; Judson S. West, Topeka; E. 
Anany, Kansas City. 

KENTUCKY—Vice-President, Lewis Apperson, Mt. 
Sterling. Local Council, James H. Jeffries, Pineville; 
Denis Dundon, Paris: Charles Grubbs, Mt. Sterling; 
Robert D. Vance, Henderson. 

LOUSIANA—Vice-President, Henry P. Dart, Jr., New 
Orleans. Local Council, W. W. Westerfield, New Or- 
leans; W. W. Young, New Orleans; R. L. Fullis, Baton 
Rouge; Eldon S. Lazarus, New Orleans. 

MAINE—Vice-President, William M. Ingraham, Port- 
land. Local Council, Norman L. Bassett, Augusta; Wil- 
liam H. Looney, Portland; James O. Bradbury, Saco; 
Arthur Ritchie, Belfast. 

MARYLAND —Vice-President, T. Scott Offutt, Tow- 
son. Local Council, Walter L. Clark, Baltimore; John 
Henry Skeen, Baltimore; Walter I. Dawkins, Baltimore; 
William B. Levy, Baltimore. 

MASSACHUSETTS—Vice-President, Arthur Lord, 
Boston. Local Council, John W. Mason, Northampton; 
John E. Hannigan, Boston; Reginald H. Smith, Boston; 
James M. Rosenthal, Pittsfield. 

MICHIGAN—Vice-President, George 
Grand Rapids. Local Council, Henry C. Walters, 


Lo- 
ames 
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Clapperton, 
etroit; 
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Henry M. Bates, Ann Arbor; Arthur H. Ryall, Escanaba; 
James T. Sloan, Centerville. 

MINNESOTA—Vice-President, A. C. Paul, Minne- 
apolis. Local Council, George Morgan, St. Paul; W. D. 
Bailey, Duluth; John F. D. Meighen, Albert Lea; Albert 
R. Allen, Fairmont. 

MISSISSIPPI—Vice-President, J. M. Stevens, Jack- 
son.. Local Council, W. S. Welch, Laurel; D. W. Houston, 
Aberdeen; Gabe Jacobson, Meridian; G. H. McMorrough, 
Lexington. 

MISSOURI—Vice-President, J. H. H. Harkless, Kan- 
sas City. Local Council, David H. Harris, Fulton; Chas. 
L. Henson, Mt. Vernon; Jacob M. Lashly, St. Louis; L. 
Newton Wylder, Kansas City. 

MONTANA—Vice-President, Ransom Cooper, Great 
Falls. Local Council, Oliver W. Belden, Lewistown; E. 
C. Day, Helena; Charles W. Pomeroy, Kalispell; Albert 
N. Whitlock, Missoula. 

NEBRASKA—Vice-President, John M. Stewart, 
Lincoln. Local Council, Andrew M. Morrissey, Lincoln; 
James C. Kinsler, Omaha; Clarence A. Davis, Lincoln; 
Edward F. Leary, Omaha. 

NEVADA—Vice-President, Sam Platt, Reno. Local 
Council, Chas. S. Chandler, Ely; Lester D. Summerfield, 
Reno; Wm. Forman, Tonopah; L. G. Campbell, Winne- 
mucca. 

NEW HAMPSHIRE—Vice-President, Rueben E. 
Walker, Concord. Local Council, James W. Remick, Con- 
cord; Louis E, Wyman, Manchester; Harry Bingham, 
Littleton; Orville E. Cain, Keem. 

NEW JERSEY—Vice-President, John R. Hardin, 
Newark. I.ocal Council, George A. Bourgeois, Atlantic 
City; Reynier J. Wortendyke, Jersey City; Adrian Lyon, 
Perth Amboy; Samuel H. Richards, Bridgeport. 

NEW MEXICO—Vice-President, Wm. C. Reid. 
Albuquerque. Local Council, Clarence J. Roberts, Santa 
Fe; William G. Haydon, East Las Vegas; Edward R. 
Wright, Santa Fe; Alonzo B. McMillan, Albuquerque. 

. NEW YORK—Vice-President, Martin Conboy, New 
York. Local Council, John E, O’Brien, New York; James 
D. Andrews, New York; Waldo G. Morse, New York; 
Arthur E, Sutherland, Rochester. 

NORTH CAROLINA—Vice-President, Harry Skin- 
ner, Greenville. Local Council, Herbert F. Seawell, 
Carthage; J. Crawford Biggs, Raleigh; L. R. Varser, Lum- 
berton; W. R. Dalton, Reidsville. 

NORTH DAKOTA—Vice-President, Charles J, Fisk, 
Minot. Local Council, Benton Baker, Bismarck; John E 
Greene, Minot; Charles A. Pollock, Fargo; Edward F. 
Flynn, Devils Lake. 

OH10O—Vice-President, Sidney G. Stricker, Cincin- 

Local Council, M. J. Hartley, Xenia; John V. Camp- 

; R. R. Nevin, 


nati. 
bell, Cincinnati; Curtiss Johnson, 
Dayton. 

OKLAHOMA—Vice-President, Charles C. Smith, 
Guthrie. Local Council, Joseph G. Ralls, Atoka; Malcolm 
E. Rosser, Muskogee; H. O. Henry, Mangum; Jacob R. 
Spielman, Oklahoma City. 

OREGON—Vice-President, Robert Tucker, Portland. 
Local Council, Oscar Hayter, Dallas; Richard W. Mon- 
tague, Portland; John H. McNary, Salem; Charles A. 
Hardy, Eugene. 

PENNSYLVANIA — Vice-President, J. McF. Car- 
penter, Pittsburgh. Local Council, A. C. Hirsch, Pitts- 
burgh; Robert P. Shick, Philadelphia; D. J. Driscoll, St. 
Marys; Harvey S. Knight, Sunbury. 

PHILIPPINE ISLANDS—Vice-President, C. S. 
Lobingier, Shanghai, China. Local Council, R. S. Haskell, 
Manila; Wm. Kincaid, Manila; C. P. Holcomb. 
Shanghai; James Ross, Manila. 

PORTO RICO—Vice-President, Manuel Rodriguez- 
Serra, San Juan. Local Council, Jose Hernandez Usera, 
San Juan; Felix Cordova Davila, San Juan; Luis Munoz 
Morales, San Juan; Jacinto Texidor, San Juan. 

RHODE ISLAND—Vice-President, Thomas A. 
Jenckes, Providence. Local Council, Clifford Whipple, 
Providence; Elmer S. Chace, Providence; Francis B. 
Keeney, Providence; Elisha C. Mowry, Providence. 

SOUTH CAROLINA—Vice-President, Douglas Mc- 
Kay, Columbia. Local Council, I. H. Hunt, Newberry; 
Robert Moorman, Columbia; B. A. Hagood, Charleston; 
W. H. Mutler, Dillon. 


SOUTH DAKOTA—Vice-President, W. G. Porter 
Sioux Falls. Local Council, Byron S. Payne, Pierre; O 
D. Olmstead, ; W. G. Rice, Deadwood; A. K. Gard 
ner, Huron, 

TENNESSEE—Vice-President, W. T. Kennerly 
Knoxville. Local Council, Walter P. Armstrong, Mem- 
phis; W. A. Owen, Covington; John H. DeWitt, Nash- 
ville; J. Harry Price, Knoxville, 

TEXAS—Vice-President, W. B. Paddock, Ft. Worth. 
Local Council, Leon Sonfield, Beaumont; H. G. Evans 
Bonham; A. L. Burford, Texarkana; R. W. Stayton, 
Corpus Christi. 


UTAH—Vice-President, George H. Smith, Salt Lake 
City. Local Council, Wm. H. Folland, Salt Lake City; 
David Jenson, Ogden; Lee L. Baker, Provo; Harvey H. 
Cluff, Salt Lake City. 

VERMONT—Vice-President, Geo. M. Powers, Mor- 
risville. Local Council, W. A. Dutton, Hardwick; Robt. 
E. Healy, Bennington; Frank W. Thompson, Barton; 
Herbert G. Barber, Brattleboro, 


VIRGINIA—Vice-President, Geo, Bryan, Richmond. 
Local Council, W. H. Sargeant, Norfolk; W. W. Coxe, 
Roanoke; A. W. Patterson, Richmond; G. A. Wingfield, 
Roanoke. 

WASHINGTON—Vice-President, Charles E: Shep- 
ard, Seattle. Local Council, Lee C. Delle, Yakima; Joseph 
McCarthy, Spokane; Charles O. Bates, Tacoma; Marion 
Edwards, Seattle. 

WEST VIRGINIA—Vice-President, Harvey F. 
Smith, Clarksburg. Local Council, Buckner Clay, Charles- 
ton; W. B. Matthews, Charleston; M. H. Willis, New 
Martinsville; J. Hop Woods, ‘ 


WISCONSIN—Vice-President, Frank R. Bentley, 
Baraboo. Local Council, Eugene A. Gilmore, Madison; 
Frank T. Boesel, Milwaukee; William R. Graves, Prairie 
du Chien; John C, Thompson, Oshkosh. 


WYOMING—Vice-President, Ralph Kimball, Chey- 
enne. Local Council, Geo. E. Brimmer, Rawlins; Jesse 
E. Jacobson, Wheatland; Morris E. Corthell, Laramie; 


E. H. Ellis, Greybull. 





Immunity of Governor from Arrest 


“Another instance of conflict between the ju- 
dicial and executive departments has recently as- 
sumed a momentary notoriety, viz.: the refusal 
for a time of the Governor of Illinois to submit 
to arrest on a charge of felony based on acts com- 
mitted before his election to the office of Governor. 
While the status of a Governor in this respect has 
never been adjudicated, there is no case in which 
immunity from arrest for crime has ever been al- 
lowed in the United States to an executive officer. 
See note 1 A. L. R. 1156. “No officer or employee 
of the United States is. placed by his position or 
the services he is called to perform above responsi- 
bility to the legal tribunals of the country and to 
the ordinary process for his arrest and detention 
when accused of felony.” U. S. v. Kirby, 7 Wall. 482. 
Assertions ‘by Governors of superiority to civil 
writs have been made frequently and as frequently 
denied, a leading case being Atty. Gen. v. Bastow, 4 
Wis. 567, where the immunity of the Governor 
from quo warranto was argued by Mr. Matt Car- 
penter with a cogency and eloquence rarely equalled 
in the history of the American bar. To an asser- 
tion of an immunity from civil process by the Brit- 
ish Governor of Minorca Lord Mansfield once said 
that though the action might not lie against any 
other man, “it shall most emphatically lie against 
the Governor.” Mostyn v. Fabrigas, 1 Cowp. 161. 
Thus far the claim of a Governor to immunity from 
arrest has never been pressed to a conclusion.”— 
Law Notes. 
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“A Masterly Satire”’ ts ¢ 


THE PASSING a 
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NEW FREEDOM _ 


By James M. Beck ne 


Author of “The Evidence in the Case.’’ port 
the : 


the | 





Those who heard Solicitor General Beck's Presidential Address at Cincinnati and who remember 
his classic work on the causes of the war, “The Evidence in the Case,” will wish to read his som 
latest book in which, in the form of imaginary conversations, he discusses the great changes in recent with 
years in our Constitutional form of government. 


“Essential political wisdom and good sense conveyed “The astonishing thing about Mr. Beck's book is not 
with the energy and clearness of words worthy of _ its political pee wo orgy Ben the literary quality of the 
Burke.”’—Londom Spectator. dialogues regarding the Peace Conference, which are its 

“A political satire of so pungent a character that itis movel feature. * * * * * * Profound and exact, as well 
likely to become historic."’"—Philadelphia Ledger. as amusing.” —North American Review. 


At All Booksellers, $2.00 











